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EXECUTIVE SUMMARY

This manual was written to assist jurisdictions in designing and
improving health/legal approaches to their drinking-driving problems.
Such approaches combine the elements of two large-scale societal
systems, the public health system, which attempts to prevent and
treat the underlying drinking problems, and the traffic law system,
which uses punishment and the threat of punishment to deter driving
after drinking. Health/legal approaches have been used in this way
for many years but have become more formalized and widespread since
NHTSA's Alcohol Safety Action Projects (ASAPs).

The manual draws together the experiences of many jurisdictions
practicing the health/legal approach. Its focus is those parts of
health/legal systems that determine whether a person who has been
arrested for drunk driving represents a signficiant threat and, if
so, the specification of punishment, treatment, or rehabilitative
measures for the driver. The manual provides system-level
information on these case-disposition aspects of health/legal systems
and on the interaction of case-disposition elements (for example,
courts and probation departments) with other elements (for example,
treatment agencies). Methods for using this information for
improving the case-disposition process in one's own health/legal
system are also presented. Information sources for more detailed
design of specific components of that processs (for example,
presentence investigation) are indicated.

A functional approach is used for analyzing and designing these
case-disposition processes. This entails breaking down a process
into its component activities or functions and then determining how
each function should best be performed to optimize the total process.
Optimization is accomplished through a mostly qualitative procedure
involving a methodical examination of each function and its

vii



interaction with other functions. Functions are analyzed with
respect to a series of criteria thought to be related to highway
safety objectives.

The reader should constantly be aware that the health/legal
concept, while reasonable and humane, is still experimental.
Although there is some evidence that the legal approach sometimes can
reduce alcohol-related crashes, evaluations have not yet shown that
the health component has a positive effect on such crashes. However,
few health/legal systems have been properly evaluated, so it cannot
be said either that they do not have an effect. Users of this
manual can contribute greatly to highway safety by cautiously
applying the principles presented herein and then carefully
evaluating their effect on traffic crashes.

The main substance of the manual is contained in five of its seven
chapters. Chapter 2, A Framework for Analyzing Health/Legal Systems,
lays the groundwork for subsequent chapters. It shows how
health/legal systems are but one approach to managing a particular
kind of risk that is a byproduct of our nation's highway
transportation system. Management of this alcohol-crash risk
involves the identification of the nature and extent of the
alcohol-crash problem in a jurisdiction; the design, development, and
implementation of new or improved methods for dealing with that
problem; and the evaluation of the effect of those methods in terms
of risk reduction. Some measures of alcohol-crash risk are presented
along with data from selected studies. Past approaches to managing
alcohol-crash risk are described briefly.

Chapter 2 then describes in more detail the general nature and
effects of the health/legal approach to this risk-management problem.
It is noted again that the approach attempts to reduce this risk by
using the resources and methods of both the traffic law system and
the public health system. The approach attempts to apply the
combination of punishment and treatment best suited to each
individual drunk driver.

In doing this, a health/legal system performs a series of
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activities or functions. Public health functions are:
e case finding (identifying people who need help),

e diagnosis (determining the nature of the
drinking-driving problem), ‘and

e referral (sending people to facilities for treatment or
education).

Traffic law system functions are:

e law generation (developing laws and regulations
governing behavior),

o enforcement (the detection and apprehension of
legally-impaired drivers),

e adjudication (the determination of the quilt or
innocence of an individual charged with a violation of
a drunk-driving law), and

e sanctions (the imposition of punishment or other
requirements on the quilty parties).

Chapter 3 shows in detail how operating health/legal systems
perform these basic functions. The purpose is to provide ideas and
information for use in subsequent chapters of the manual. Current
systems are classified according to the process they use in disposing
of drunk driving cases. Four basic types of case-disposition
processes are identified:

e reduced charge,
e probation,
e reduced sentence, and

e administrative.

In reduced-charge processes, the system trades a reduction or
dismissal of the original drunk-driving charge for participation in a
treatment program (we use the term “"treatment” to indicate the
complete range of nonpunitive sanctions, including education
programs, group therapy, hospital inpatient treatment, etc.).

ix



Probation processes are the most common mode of case disposition. B
Participation in a tr»eatment program is gained as a condition S{Q?
probation. In reduced-sentence processes, the punitive sanctions
are reduced or suspended to obtain the defendant's promise to be
treated. Administrative processes use nonjudicial administrative
agencies to coordinate the health functions. The inducement for
participation in treatment is usually a reduction in the period of
suspension of the driver's license. Health/legal systems often use
"hybrid" processes composed of two or more of these "pure" processes.

Chapter 3 concludes that all of these types of case-disposition
processes share certain characteristics. First, they all use some
kind of inducement to get the defendant to participate in treatment,
since a defendant can rarely be forced to participate in a treatment
program against his will. Second, the systems tend to have key
resources available during their startup and operational phases.
These include highly motivated individuals and groups, startup
funding (often from a special grant), and an initial capability for
treating referred drivers. The ability to provide critical
information at key decision points is a third common characteristic
ambng health/legal systems. Such information is usually provided in
diagnostic reports and treatment supervision reports. A fourth
characteristic is the existence of favorable attitudes among system
personnel. The enthusiasm and efforts of key “charge agents" in a
jurisdiction tend to enhance these attitudes. Finally, all active
health/legal systems seem to have a favorable institutional and
organizational climate for operations. This climate is
characterized by viable health and legal components and by workable
arrangements for interfacing those components.

Chapter 3 finds that no single set of characteristics is "optimal"
for all jurisdictions. Each jurisdiction is different from all other
jurisdictions and therefore has to determine which attributes are
best suited to its own unique operating environment. (Methods for
doing this are described in Chapters 4 and 5.) Nevérthe]ess,
generally favorable and unfavorable attributes can be identified.
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For example, reduced-charge processes tend to be more efficient
and to take less time in sanctioning drunk drivers. Their most
serious shortcoming occurs when they reduce a drunk driving charge to
one that is not alcohol-related, thus creating a problem in
diagnosing repeat violators. Probation processes usually do not have
this problem, but tend to be relatively costly and more prone to
delays because of their more formal procedures. Reduced-sentence
processes tend to be less formal than probation processes, but may
lack "intensity" in performing their health functions.
Administrative processes are often more uniform and tend to have high
diagnostic rates and better record systems. On the other hand, they
are less flexible, and may add more steps to the case-disposition
process.

Chapter 4 presents a method for developing an important tool for
system design, a comprehensive and analytically rigorous description
of one's present health/legal system. The purpose of the system
description is to serve as a surrogate "model" of the system so that
the effects of possible changes to the system can be analyzed in
advance of their actual implementation.

‘The system description is divided into three parts that parallel
the three steps of the risk management process outlined in Chapter 2:

e description of the drinking-driving problem that is
being addressed by the system,

e description of the health/legal system itself and the
environment within which it operates, and

e description of the performance of the system(in meeting
the objectives of each of its functions.

Information needs for each of these parts and methods of acquiring
such information are discussed in detail.

Chapter 5 shows how the information about other health/legal
systems and the descriptions of your system can be used in planning
and designing changes to your system., Again, the method described is
rooted in the risk-management framework and involves three areas of
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analysis:

e identification of problems and causes of problems in
your present system,

o development of alternative strategies for solving these
problems, and

e selection of a preferred strateqy for detailed design
and implementation.

A health/legal problem is defined as an inadequate Tlevel of
performance created by the failure of a system to meet certain
operating criteria. The problem-analysis method is illustrated
through examples based on the experiences of real health/leqal
systems. Problems are analyzed to see how they are related to other
problems. Some strategies for breaking up these “problem chains" are
then outlined, and the possible effects of the strategies on critical
areas of system performance are considered. These impact areas are:
law generation, enforcement/case-finding, adjudication/diagnosis,
sanctions/referral/treatment, fairness/humaneness, public attitudes,
cost, time, and implementation requirements.

‘Chapter 6 introduces the subject of evaluation as a critical
element of health/legal system design. The chapter is concerned with
general principles and methods of evaluation as they apply to
health/legal systems, but does not present the detailed procedures
that are contained in existing manuals on highway safety evaluation.

Three elements of an evaluation program are briefly discussed in
Chapter 6: '

e developing an experimental design,
e collecting and analyzing data, and
e presenting and using evaluation results.
The first element is the most important of the three. The true

experimental design (which compares a changed system to a system that
is jdentical in every respect except for the changes) is recommended
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where practical. Otherwise, an approximation of the experimental
design (that is, a quasi-experimental design) should be used.

Data needs and planning requirements for meeting those needs are
also identified in Chapter 6. The data include those that describe
the inputs that changed the system (for example, amount of additional
funds) and those that describe the outputs of the system (that is,
performance and impact).

Both management and technical reports are needed for documenting
the results of an evaluation. The reports should be produced during
as well as after the period of evaluation, but the final evaluation
report will be most important. The final report should describe:
the health/legal system and how it was changed; the evaluation
design; and the effects of the changes on performance, impact and
efficiency of the system.

Chapter 7 presents some concluding remarks on some critical issues
in designing, planning, and evaluating health/legal systems. The
need for constant and careful monitoring of system operations is
stressed.

A list of selected readings is given at the end of Chapters 2
through 6 of the manual. An overall bibliography is presented at the
end of the manual.

Appendix A describes how information on operating health/legal
systems was collected during the project. The appendix summarizes
some of the findings gleaned from the data and presents summaries of
ten case studies conducted during the project.

Appendix B contains forms for use in developing a system
description, and Appendix C lists the single agency in each state
that coordinates alcohol programs. A brief user's quide is provided
at the beginning of the manual. |
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USE OF THE MANUAL

This manual was created to provide information aboyt current
health/legal systems, and to identify methods for using this and
other information to design new or improved health/legqal systems.
Information about the nature of health/legal systems is provided in
several levels of detail. Chapters 1 and 2 give a brief overview of
the origin and principles of health/legal systems. They also develop
the structure used in the remainder of the manual. These chapters
should be useful to individuals who are seeking more knowledge about
the total scope of health/legal system operations, but who are not
interested in details. Persons wanting more detailed information
should also read these two chapters, because they introduce concepts
and terminology that are used throughout the manual.

Chapter 3 provides a second level of detail about current systems.
It can be read straight through if desired, but most readers will
find it more useful as a reference source. Readers who are
interested in applying the system design methods in Chapter 5 should
first read the summary to Chapter 3.

The third level of detail about current systems is presented in
Appendix A. It contains summary descriptions of actual operating
systems of the types that are described more analytically in Chapter
3. Individuals who have been trained in the case-study approach or
who prefer to do their own analysis of current systems may find
Appendix A particularly useful. ,

Chapters 4, 5, and 6 are concerned with methods. Chapter 4 is
best skimmed on a first reading to understand why a good system
description is needed and to get a rough idea of what such a
description should contain. The reader may wish to returen to
Chapter 4 (and supplemental material in Appendix B) when starting to
plan a specific design program. Also, some readers may want to
develop a system description as a management tool for their existing
system, even though no design changes are planned.

Chapter 5 deals explicitly with the process of desiqninq’



health/legal systems. The first section tells how to identify
problems and their causes, while the second and third sections
describe methods for developing and selecting strategies for solving
problems. Readers who have already isolated system-problems and are
looking for ideas and methods for solving them will be more
interested in these last two sections. Also, the need for a good
system description becomes more apparent in the section on selecting
change strategies and in the next chapter, which introduces the
subject of evaluation.

Readers who are already knowledgable about evaluating social
programs can skip Chapter 6 or merely skim through it. This chapter
is designed for persons without specialized expertise in statistics
and related disciplines, but who need to understand basic principles
and concepts applicable to health/legal system evaluation. Most
people who manage, coordinate, and operate health/legal agencies fall
into this category.

Finally, the reader should be aware that this manual is not a
"cookbook" full of recipes for developing successful designs. The
plain fact is that no one can give you detailed step-by-step
instructions on how to design your system, mainly because your
design problem (that is, your laws, your institutions, your staff,
and your current procedures) is unique. Also, health/legal system
design is more an art than a science; we do not yet know what
combination of ingredients makes the best system.

Instead of a cookbook, we offer information, principles, and
methods, along with some hints on how to put them all together. The
design itself must be tailored to your needs, and you can do that
best.
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Introduction

This manual was prepared undér a National Highway Traffic Safety
Administration contract (number DOT-HS-7-01812) to develop a model
alcohol safety health/legal system. The manual was developed during
the period between October 1977 and February 1979. The objective of
the project was to analyze factors affecting the application of
adjudicative approaches to the drinking-driving problem and to
develop a manual for applying the results of that analysis to
designing new or improved health/legal systems.

ORIGIN AND NATURE OF THE HEALTH/LEGAL APPROACH

Over the past fifteen years the public has become increasingly
aware of the role of drunk drivers in highway crashes. This has led
to a sharp increase in attempts to reduce alcohol-crash losses. All
levels of government and the private sector as well have gotten
involved. While a variety of remedies have been suggested through
these efforts, most of those that have actually been tried have
involved social systems that have always dealt with such problems.

Our legal system has been the primary formal mechanism for
controlling undesirable behavior in our society and has been used
most often in new programs for controlling the behavior of drunk
driving. Passing laws proscribing drunk driving and stipulating
punishments for violating those laws, it was thought, would deter
people from drunk driving and diminish the problem. More recently,
another school of thought has arisen, envisioning drunk driving as an
illness and public health problem that could and should be treated
rather than punished. This health approach has been combined with
the legal approach in many jurisdictions, resulting in what Lyle
Filkins (1969) first called a health/legal approach.

The effectiveness of all of these approaches in reducing crashes
involving drunk drivers has yet to be established, although there is
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some evidence to support the premise that a carefully designed legal
approach can deter some individuals'from drunk driving (Ross 1973;
Levy et al. 1978; Hagen 1978). The legal, health, and health/legal
approaches, while based on reasonable assumptions, still must be
regarded as experimental until better scientific evidence of their
effects on crashes becomes available.

Since the inception of NHTSA's Alcohol Safety Action Projects
(ASAP), the number of jurisdictions practicing the health/legal
approach has increased rapidly. Most large and many-smaller
jurisdictions now have formal procedures for applying an integrated
combination of health and legal resources to reduce alcohol-related
crash losses. As a result, much new information has been generated
about the processes health/legal systems follow. This information
can be useful both to jurisdictions that already have a health/legal
system and wish to improve it, and to jurisdictions that are
considering trying the approach for fhe first time.

OBJECTIVES OF THE MANUAL

This manual will assist those who wish to continue the health/legal
experiment. It is based on the actual experiences of jurisdictions
that have tried hard to make the approach work. The information
should help other jurisdictions to design, plan, and evaluate
health/legal processes that are consistent with highwav safety
principles. In addition, evaluation of these "second-generation"
systems will help test the health/legal conceptlitse1f, thus providing
a basis for better future-generation systems.

With the manual's help you should be able to determine the
requirements of a health/legal system for your jurisdiction and
prepare p]ahs for designing and evaluating such a system.

Specifically, it will help you to:

¢ define the drinking-driving problem in your
jurisdiction, |

¢ describe your jurisdiction's present legal or
health/legal approach to that problem,
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¢ identify strategies for improving that approach,
e select a preferred strategy for implementation, and
e initiate planning for evaluating the selected strateqy.
The manual is aimed primarily at personnel in the agencies and
institutions that participate in case-disposition.
¢ judges,
prosecutors,
defense counsels,
probation officers,
staff of driver license agencies,
court administrators, and

health staff involved in diagnosis, referral, and
supervision.
We hope that the manual will also be useful to members of agencies
and institutions that support and interact with the case disposition
components, for example: '

e police officers,
legislators,
city/county/state controllers,
treatment performers,
citizens groups, and

alcohol beverage control authorities.

SCOPE AND APPROACH
The manual deals with many facets of the health/legal process,

but, as is implied above, is primarily concerned'with

case-disposition. As used here, the term "case-disposition" means:
The determination of whether a person who has been
arrested for drunk driving represents a significant threat
and, if so, the specification of punishment, treatment,
and/or rehabilitative measures for the driver.

The elements of the health/legal process that locate the

drunk-driving cases in the first place (that is, law enforcement

agencies) and the elements that punish, treat, and rehabilitate the



drivers are considered only insofar .as they affect the
case-disposition process. Thus, the manual does not provide
directions for deploying police officers to catch drunk drivers or
for conducting a1coho]-education-c1asses’and group therapy sessions
for drivers who are sent there by case-disposition agencies.
Instead, it provides information at the system level to enable you to
develop the case-disposition process best suited to your
jurisdiction., Sources of information for designing the detailed
components of a case-disposition process (for example, how to
conduct a presentence investigation) are also identified, but
specific component designs are not discussed in detail in the manual.

Also, the manual focuses on health/legal systems that direct a
significant fraction or absolute number of cases into treatment and
rehabilitation programs. In other words, we deal mostly with systems
that favor health alternatives in the ultimate disposition of their
cases. We use the term "treatment” throughout this manual in a
generic sense to encompass all of the nonpunitive sanctions that are
imposed on drunk drivers by the health/legal system. Such sanctions
include educational programs, group therapy, individual therapy,
Alcoholics Anonymous, hospital inpatient treatment, and all other
efforts to educate, treat, and rehabilitate drunk drivers.

The design criteria used throughout the manual flow from
subjectively determined relationships with highway safety, since
there is presently no way of objectively determining such
relationships. The word "design" as used here means an initié]
statement of the methods and resources that will be used in'operating
a health/legal system. The deéiqn process is cyc11ca1 in nature,
each cycle producing a more refined version of the preceding cvcle.
This manual is concerned with the first of these cycles or with what
might better be called "preliminary design."

Two basic approaches are followed in the manual. First, a
framework for subjectively relating health/legal systems to highway
safety objectives is laid out. This leads to a set of working

objectives that can be used as a basis for system design. Specific'

4



<4

interrelated functions that can be performed to accomplish those
objectives are then analyzed separately and in combination with other
functions. Such a "functional analysis" provides a method through
which your jurisdiction can identify system improvements best suited
to its own operating environment.

The second approach is the use of the experience of operational
health/legal systems as a basis for identifying generic types of
systems. You can then relate your present system to one of these
types and use information about that type to develop an appropriate
system design.

The data for describing health/legal systems, the conditions under
which they are found, and the performance of different kinds of
systems were developed almost entirely during this project. Methods
for analyzing system problems and for selecting strategies for
solving these problems were also developed from this data base.
Telephone contacts with thirty-two former ASAPs and fifty-four
randomly selected non-ASAPs were made to develop broad descriptions
of the attributes of current health/legal systems. The contacts were
also used to select ten jurisdictions with a wide range of attributes
for further, more in-depth study through on-site interviews. These
Jurisdictions were:

e Washtenaw County, Michigan
Phoenix, Arizona
Multnomah County (Portland), Oregon
Pulaski County (Little Rock), Arkansas
State of Maine
State of Washington
Park Forest, I1linois
Columbus, Ghio
Lafayette, Louisiana
Greenville, South Carolina
Case studies of these jurisdictions were the source of most of the
illustrative examples in the manual. Other sources of information on

operating health/legal systems are contained in the bibliography.
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ORGANIZATION OF THE MANUAL

The manual 1s presented in seven major sections. Following the
present chapter (1), a structure for methodically examining
health/legal systems is presented in Chapter 2, A Framework for
Analyzing Health/Legal Systems, The structure relates the activities
and agencies of health/legal systems to the overall societal
objective of controlling alcohol-crash risk,

Chapter 3, Types of Health/Legal Systems, defines and discusses
the spectrum of health/legal systems now in operation. The chapter

shows how diverse the systems are and how much they vary according to

the demands of their environments. Illustrative examples based on
information developed and analyzed in this project are used
extensively. , ‘

Chapter 4 of the manual, Describing and Classifying Health/Legal
Systems, provides a method for developing a baseline description of
any jurisdiction's health/legal system and for placing that system
within the framework developed in the two preceding chapters. The
system description is an essential tool for designing and evaluating
a health/lega] system. Information needed for describing and
classifying one's own system is identified, and steps you can take to
develop such information are outlined.

Chapter 5, Designing and Planning Changes to a Health/Legal
System, describes methods and actions important in deciding which
changes you should adopt. A method for planning a program of change
is identified and discussed.

Chapter 6, Evaluating Your Health/Legal System, discusses the need
for evaluating system changes. Important considerations in
developing a useful evaluation program are outlined.

Chapter 7, Epilogue, summarizes some key concepts of the manual
and its use. A list of selected readings in areas related to
health/legal systems is presented at the end of Chapters 2 through 6.
Supplementary information is contained in appendices. | .

Appendix A describes data collection procedures used in the
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project and summarizes some findings based on the data. It also
contains summaries of ten case studies of health/legal systems.
Appendix B presents forms for collecting data to describe a
health/legal system, and Appendix C lists each state's single
authority for alcohol programs. A bibliography follows.
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A Framework for Analyzing Health/Legal Systems

The preceding discussion has indicated that a health/legal system
is a complex mechanism involving both the public and private sectors
of our society. Thus, any effort to create or modify such a system
will also be complex. Careful analysis is necessary to understand
exactly what results are being sought in each health/legqal system and
to determine how specific actions by specific groups or organizations
will help to achieve those results.

This chapter presents a framework for conducting such an analysis.
It describes a way of relating the highway safety objectives of
health/legal systems to the activities and resources needed to
accomplish those objectives. We show that the health/legal approach
is just one way of managing the risk to society caused by
alcohol-impaired drivers, and we describe in general terms the nature
of the alcohol-crash problem in the United States. Finally, we
provide a general working definition of the term "health/legal
system" to serve as a basis for the more detailed definitions and
descriptions that are presented in later sections.

MANAGING HIGHWAY CRASH RISK: GENERAL CONSIDERATIONS

The complex of vehicles, drivers, and highways that comprises our
nation's highway transportation system brings many benefits to
society, including individual mobility, rapid transportation of
goods, and the social and economic well-being that stem from the
operations of the system. The system also produces negative effects:
traffic crashes and the accompanying deaths, injuries, and property
losses. Environmental deqradation and the depletion of natural
resources are other negative effects.

The highway safety process is aimed at maintaining an acceptable
balance between some of these positive and negative effects. If
society deems crash losses too costly, pressures arise to bring them
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back into line. These pressures may result in new governmental
agencies, new priorities and programs within existing agencies, or
individual or civic efforts to improve highway safety habits. A1l of
these organizations and individuals are concerned with reducing the
probability of future losses, or risk, since past crash losses cannot
be reduced.

Clearly, even the most effective actions will not eliminate all of
the risk created by the highway transportation system. There will
always be some chance of system dysfunctions and resulting losses.
A11 that can be hoped for is a tolerahle balance between the positive
and negative aspects of the system. In a word, risk can only be
managed.

A commonsense approach to managing alcohol-crash risk includes the
following three steps:

1. Identifying the nature of alcohol-crash risk

2. Designing, developing, and implementing new or
improved programs to reduce that risk

3. Evaluating the programs' risk reducton

Identifying and describﬁng alcohol-crash risk will aid the
subsequent choice of tafqets of risk-reduction programs. You should
estimate for your jurisdiction the number of crash losses
attributable to alcohol, tally the relevant characteristics of the
highway transportation system, and understand the circumstances that
generate alcohol-crash risk.

After describing the problem you must design and develop remedial
programs. First, determine which people are most likely to endanger
society through drunk driving. For example, in one jurisdiction
middle-aged social drinkers might pose a greater alcohol-crash threat
than older problem drinkers, and both groups may be more troublesome
than teenage drinkers. After establishing priorities, you must
decide how much of what kind of resources to direct at the
highest-priority target groups, and then select and implement the
most approriate strategies and factics.

The selection of these strategies and tactics must follow a

10
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systematic process. You will have to consider the nature, magnitude,
dynamic characteristics, costs, and societal acceptability of
possible actions. Of course, after studying possible actions you
might also conclude that additional programs or changes will not be
helpful in your jurisdiction.

After implementation, the selected risk-management strategies and
tactics must be evaluated. The purpose of evaluation is to determine
the extent to which a program actually reduced risk. If it worked,
and for a reasonable price, then it might be desirable to continue
the program and to consider its use in other jurisdictions. If the
program appeared not to reduce risk appreciably or was too costly or
unpopular, then it should be either improved or discarded. It is
important, though, that the findings of an evaluation be documented
so that other jurisdictions can benefit from the experience.

This manual provides a road map for applying risk management
concepts within the health/legal approach. This approach is
described later, both generally and specifically as it has been
applied in various jurisdictions. Our major concerns are steps two
and three of the risk management process but these steps will always
be considered in the context of the first step. Chapter 5 deals
explicitly with step two, using information and concepts drawn from
chapters 3 and 4. Chapter 6 addresses step three. A more detailed
discussion of management of the traffic crash risk in general can be
found in Joscelyn and Jones (1978).

NATIONAL ALCOHOL-CRASH RISK

Risk identification is the first step in risk management, whether
we are seeking to manage risk at the national, state, local, or even
the individual level. In many respects, the national level is the
best starting point for identifying alcohol-crash risk at any level,
because a national analysis provides a baseline for comparison and
will suggest areas for further development or for more detailed
analyses.

This section presents a brief overview of this alcohol-crash
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problem at the national level. The data are taken from a recent
NHTSA-sponsored review of the state of knowledge about alcohol and
highway safety (Jones and Joscelyn 1978).

Alcohol-crash risk was suspected to be serious long before there
was hard scientific evidence of its nature and extent, Since the
1930s a wide range of epidemiologic and behavioral studies have been
conducted and indicate the existence of a significant alcohol-safety
problem in the United States. Most of these studies relate
alcohol-impairment and alcohol-crash risk to the amount of alcohol in
the blood. Blood alcohol concentration (BAC) is the measure of
blood alcohol that is used in these studies. It is stated in terms
of the weight of a quantity of alcohol in a qiven volume of blood. In
the United States it {is common to use grams per 100 milliliters. The
resultinq measurement is then stated in terms of the percent of
alcohol in the blood, measured by weight per unit volume. For
example, if a given measurement showed .01 grams of alcohol in a 100
milliliter sample of blood, the result would be interpreted in the
United States as ".01% w/v blood alcohol concentration (BAC)."

The body,' on the average, requires about an hour to eliminate
.015% w/v 6f alcohol, which is the amount contained in a typical
“drink" (e.g., 1-1/2 ounces of 100-proof whiskey, six ounces of wine
containing 12% alcohol, or sixteen ounces of beer containing 4-1/2%
alcohol). If a person continues to drink more than about one drink
per hour, his BAC will rise, and he eventually will become
intoxicated. Heavier individuals and persons who have just consumed
a heavy meal will in general require a higher rate of consumption of
alcohol to reach a given BAC. '

When a person's BAC reaches .10% w/v, he will be presumed by law
to be too intoxicated to drive in nearly all states. _D‘ifferent
jurisdictions use different terms in describing drivers who are
defined by law to be intoxicated by alcohol, for example, Driving
While Ability Impaired (DWAI) and Driving While Intoxicated.

Sometimes, statutes use the term "impairment" to indicate a 1ower‘

level of performance degradation than that associated with
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“intoxication." In this manual, the term "drunk driving" is used
generically to describe driving with an illegally high BAC.

The research on the alcohol-crash problem indicates that nearly
one-half of all drivers who are killed in highway crashes each year
were legally too intoxicated to drive (that is, had a BAC of .10% w/v
or more) (Figure 2-1). Many drivers involved in less-serious crashes
(perhaps five percent to thirteen percent) were also legally too
intoxicated to drive, and more than one-third of all fatally injured
adult pedestrians had BACs of .10% w/v or more (Figures 2-2 and 2-3).
Of course, involvement is not the same as causation, but we do know
that the risk of being involved in a serious crash is greater if
one's BAC is .10% w/v or more than it is if one's BAC is .05% w/v or
less (Figure 2-4).

Male drivers are involved more frequently than female drivers in
serious alcohol-related crashes, but females may have a higher
probability of crashing when they do drink. Similarly, drivers in
the twenty to sixty-year-old age bracket are involved more often in
alcohol-related crashes than other drivers, but younger and older
drivers have a higher crash risk after drinking. Other
characteristics associated with a higher than average involvement in
and/or risk of alcohol-related crashes are:
heavy drinking and severe drinking problems
preference for beer over other alcoholic beverages
frequent nighttime driving

frequent weekend driving
e history of prior arrests for drunk driving

0f course, none of these characteristics can be used to establish
that any one person with such characteristics or habits will cause a
crash. .

It is estimated that in 1975 as many as 15,200 fatal crashes,
120,000 serious injury crashes, and 765,000 property damage crashes
could have involved drivers whose BACs exceeded the legal limit
(Figure 2-5). The cost to society of these crashes could be as high
as $6 billion (Jones and Joscelyn 1978).
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L Figure 2-1
Blood Alcohol Concentrations
of Drivers Killed in Non-Pedestrian Crashes (U.S.)
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Figure 2-2
Blood Alcohol Concentrations
of Drivers Invoived in Personal Injury Crashes (U.S.)
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., Figure 2-3 .
Blood Alcohol Concentrations
of Drivers in Property Damage Crashes (U.S.)
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RELATIVE PROBABILITY OF INVOLVEMENT IN A FATAL CRASH

: Figure 2-4
Relative Probability of Involvement in Fatal Crashes
for Drivers with BACs at Given Levels
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. F igure 2-5
Annual Economic Cost of Alcohol-Related Crashes (U.S.)
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TRADITIONAL APPROACHES TO MANAGING ALCOHOL-CRASH RISK

Although we are concerned only with the health/legal approach to
the alcohol-crash problem, it is useful to see how this approach
compares to others that have been tried. Jones and Joscelyn (1978)
have placed past approaches in the following five categories:

e legal

o health

e public information and education
e technological

® systems

Legal approaches to controlling crash losses due to
drinking-driving are based on a set of official rules (laws) that
specify and prohibit drinking-driving behaviors believed to present
unacceptably high risks to society. Failure by the driver to comply
with these rules results in punishments (e.g., fines, jail sentences,
loss of driving privileges) that are believed to act as a deterrent
to the prohibited behavior. Some laws are related less directly to
drinking-driving, for example, implied consent Taws that require
drivers to submit to a BAC test if asked to do so after being
arrested for drunk driving. The legal approach also supports the
application of "sanctions" by other less formal systems, for example,
increased insurance rates after a conviction for drunk driving. Such
support is provided through the conviction of individuals for drunk
driving offenses and the subsequent availability of conviction
records to insurance companies for adjusting the insurance rates of
the drivers.

Health approaches are aimed at the underlying drinking problems
that often exist among individuals who drive with high BACs. Various
treatments and therapies (such as Alcoholics Anonymous) are applied
to such individuals in an effort to induce more moderate drinking
habits or to eliminate drinking entirely. Rehabilitation and
education programs (such as drunk-driver schools) for all types of
drinking drivers are also included in this category.
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Public information and education (PI&E) approaches attempt to
reduce the incidence of dpinking-drivihg by campaigns informing and
educating various popuIation groups about the nature of the problem.
Such programs address drinking drivers directly by attempting to get
them to refrain from drinking-driving in the future or indirectly by
attempting'to enlist the support of other persons in actions against
drinking-driving. A television commercial designed to motivate
persons to drive an intoxicated individual home from a party is an
example of the indirect approach. The public information and
education (PI&E) approaches are most commonly used in combination
with other approaches (e.q., 1ega1), both to inform the public about
the actions that will be undertaken to control drunk driving and to
create a climate of pub11c support for the alcohol-safety program.

Technological. approaches use modern technology to 1nterrupt the
sequence of events leading to drink1ng driving. A wide range of
technologves has been suggested for such app]1cat1ons, from
pharmaceuticals des1gned to speed up the sober1nq process to dev1ces
for warning drivers about the presence of a car with a drunk driver.

Most past and proposed programs for dealing with the dr1nk1nq ’
dr1ver emp1oy two or more of these four approaches s1mu]taneously
For examp]e, the health/legal approach, which is the subJect of this
manual, is a combination of the health and legal approaches. Programs
that methodically employ several approaches have been calied'systeﬁs'
approaches in the Titerature. |

Specific target groups have not been well defined in moét:past
alcohol-safety programs. The National Highway Traffic Sa?ety
Administration's recent Alcohol Safety Action Projects (ASAP)-are a
notable exception to this rule. They identified the probleém
drinker-driver as a major target group requirinq'treatmentvof its
underlying drinkihq pfoblems. ASAP designated so- ca]led social
drinker-drivers as a secondary target group for more trad1t1ona1‘
legal sanctions and driver educat1on (U.S. Department of
Transportation 1975a), | -

A lack of adequate evaluation makes it‘virtua11y impossible to say'
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whether any of the above approaches have actually reduced
alcohol-crashes. Only one large-scale program, the British Road

‘Safety Act of 1967 (which employed the legal approach), has clearly

been shown to have reduced crash losses involving drinking drivers,
and even then the effects of that program were short-lived (Ross
1973). In some other programs (for example, ASAP) evaluations
suggest possible small reductions in alcohol-related fatal crashes
involving social drinkers in some jurisdictions (Levy et al. 1978).
A recent study in California (Hagen et al. 1978) found that convicted
drunk drivers whose licenses had been suspended or revoked had better
subsequent traffic safety records than drivers who participated in
court-referred treatment programs. Votey's (1976) analysis of legal
approaches in Scandinavian countries found that their relatively
severe legal sanctions strongly reinforced an individual's tendency
not to drive after drinking. However, no scientific evaluations to
date have shown reductions in alcohol-related crashes as a result of
treatment programs that employed health or health/leqal approaches
(Jones and Joscelyn 1978). Operating systems can help close this
"evaluation gap" by evaluating their own programs. Requirements and

methods for doing this are discussed throughout this manual.

HEALTH/LEGAL SYSTEMS: GENERAL NATURE AND EFFECTS

Up to this point our definition of the term "health/legal system"
has been stated in broad terms. This section provides a more
detailed definition better suited for the analyses that must
accompany and support the design of a system. Consistent with the
risk management process outlined above, a health/legal system can be
defined in terms of its objectives, its strategies to accomplish
those objectives, and its functions to implement those strategies.

As a risk management system, its most general objective is to
reduce the risk of alcohol-related crashes. More specific objectives
may exist in each health/legal system, for example, the reduction of
fatal crashes caused by male drivers with severe drinking problems.
Often, a health/legal system will have other objectives that are
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unrelated to highway safety, for example, providing employment or
revenue., Within the framework we are using here,’these nonhighway
safety objectives become constraints that limit or restrict
activities to reduce alcohol-crash risk.. Many other types of
constraints also exist, such as, the amount of available resources,
the obligation to treat accused drunk drivers fairly and
consistently, and the need to maintain public support of the system. .
The general strategy of health/legal systems is to use the
resources and methods of the traffic law system and the public health
system to reduce the incidence of drinking-driving among an
identified target group. A basic tenet of this strategy is that
neither the traffic law system alone, with its punishments, nor the
public health system alone, with its treatments, can adequately deal
with the problem. The combined resources of both systems are needed
to bring about the desired behavioral changes through the application
of individually tailored mixtures of punishment and treatment. Thus,

the health/legal system must apprehend and arrange for the punishment .

and treatment of drinking drivers in the target population.

The health/legal system consists -of a combination of funct1onsA

or1g1nat1ng in each jurisdiction's traffic law and public health

systems (see Figure 2-6). From public health come case finding.

(identifying people who need help), diagnosis of the.nature of the

drinking-driving problem, referral to an appropriate facility, and.

provision of treatment and rehabilitation best suited to the

diagnosed problem. The treatment and rehabilitative programs could

range from lectures on the effects of alcohol on driving performance
to hospital inpatient treatment for alcoholism. From the traffic law
system, the legal side, come law.generation (development of laws
and regqulations governing drinking-driving behavior), enforcement
(the detection and apprehension of legally impaired drivers),
adjudication (the determination of the quilt or innocence of an
individual charged with a violation of a drinking-driving law), and

sanctions (the imposition of punishment or other requirements on the

guilty parties).
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Here the major concern is the process -through which individuals
whom enforcement officials have identified as drunk drivers receive
an "appropriate" combination of punitive and treatment sanctions.
This involves the health functions of diagnosis, referral, and
treatment supervision, and the legal functions of adjudication and
sanctioning. We will be less concerned about the generation and
enforcement of Taws and the treatment and rehabilitation of drunk
drivers. o ,

Health/legal systems involve organizations from all three branches
of government and from the private sector as well. In systems now
operating, the health/legal functions and related subfunctions are
interspersed among the agencies in an almost endless variety of ways.
While the purely legal functions are always performed only by the
traffic law system, the health functions may be performed by either
or both systems. For example, case-finding is nearly always first
performed by police officers in conjunction with the enforcement
function of the traffic law system. However, a judge might
“diagnose” a drunk driver and refer the driver to an alcoholism
clinic where further diagnosis and referral to another treatment
agency might occur. Probation perSonnel employed by the court or by
a separate agency diagnose and recommend referral in some
jurisdictions. In other jurisdictions, the prosecutor, the ijudge, or
social workers ffom public or privaté organizations perform these
functions. Treatment and rehabilitation programs are conducted by
hospitals, clinics, alcoholism agencies at all levels of government,
educational institutions, and many other organizations. -

This variety of health/legal systems exists because each
jurisdiction has a different drinking-driving problem and a different
environment. Some jurisdictions have-many.alcoho]-related crashes
while others have relatively few (see Jones and Joscelyn 1978,
Summary Report, pp. 11-20). Some jurisdictions are rural and others
are urban. Laws for dealing with drunk drivers may be harsh or
lenient; some judges may favor punitive sanctions while others
encourage education and treatment. Prosecutors may be well informed
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about the alcohol-crash problem or relatively poorly informed. One
community may have a wide range of treatment facilities available and
another may have a narrow range, and so on.

Thus, each jurisdiction must tailor its system to its unique
problem and environment. No single approach will work in every
jurisdiction. In fact, we do not yet know if any health/legal
approach will accomplish its ultimate objective of reducing
alcohol-crash risk. However, it is clear that if it is to reduce
crashes and be consistent with risk management principles, the system
must perform its functions effectively and efficiently. This means
that the following must be accomplished:

1. Drunk drivers must be initially identified and
brought into the system for subsequent action.

2. The nature of the drinking-driving problem of those
who have been identified must be accurately
determined.

3. Drunk drivers must receive the combfnation of
punishments and treatments believed to be most
appropriate to their diagnosed problem under the
current state of the art.

4. A1l of this must be accomplished fairly and humanely,
be supported by the public, and be achieved in a
timely manner with a reasonable expenditure of
resources.

5. The actions taken to reduce risk must be evaluated.

Note that the first three of these items are the working
objectives of any health/legal system. They correspond directly to
certain combined health/legal functions and could in fact be regarded
as the objectives of those functions (see Figure 2-7). The fourth
item is a statement of the constraints that 1imit or restrict
health/legal system activities in pursuing these functional
objectives.
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- Fiqure 2-7

Working Objectives and Functional Objectives
‘ of Health/Legal Systems

Working Objectives
of Total System

Initially identify drunk
drivers and bring them
into the system for ‘
subsequent action

Functional Objectives

Legal

Health

Enforce laws

Find cases

Accurately determine the
nature of the drinking-
driving problem of those who
have been brought into

the system

Adjudicate
laws

Diagnose cases

Apply most appropriate
combination of punishments and
treatments to drunk drivers

Impose sanctions

¢ Refer to treatment
o Supervise treatment
¢ Provide treatment
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SUMMARY

It is useful to view health/leqal systems as means for managing
the societal risks created by drinking drivers. To do so, the
systems must define alcohol-crash risk; design, develop, and
implement new or improved programs to reduce that risk; and evaluate
the programs in terms of risk reduction.

Studies of alcohol-crash risk nationwide provide a starting point
for pfob1em definition at the local and state levels where most
health/legal systems operate. Such studies clearly establish that
drunk driving constitutes a significant societal risk in terms of
death, injury, and economic losses. Health/legal systems should
identify the priority components of risk in their own jurisdictions
before considering new programs of risk reduction. When this is
done, ultimate objectives can be stated in detail and the design
process>can proceed.

Health/legal system design involves the identification of
functions that are believed to be related to these ultimate
objectives and the efficient allocation of resources among these
functions. At their most general level, health functions are
case-finding, diagnosis, referral, and treatment. Top-level legal
functions are law generation, enforcement, adjudication, and
sanctioning. This manual concentrates on the diagnosis, referral,
and treatment supervision functions of the health system, and on
the adjudication and sanctioning functions of the legal system. We
call this interconnected set of functions and their supporting
resources the case-disposition process. |

Operating health/legal systems are highly individualized to meet
the needs and environments of specific jurisdictions. The next
chapter of the manual describes the attributes of various kinds of
systems to provide information for use in analyzing and improving
your system.
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3 .
Types of Health/Legal Systems

The preceding chapters have provided a general definition of
health/legal systems and have set forth a framework for analyzing
such systems. This chapter examines existing systems in more detail.
Specifically, it: '

o describes characteristic types of health/legal system
operations,

e identifies some of the environmental factors that seem
to be associated with given types of systems, and

e discusses in qualitative terms the degree to which
different types of systems are accomplishing their
working objectives and meeting their operating
constraints.

A number of attributes may be used to define characteristic types
of system operations, for example:

e the type of process used in disposing of drunk driving
cases,

e the way in which the health and legal functions of the
system are performed,

o types of drunk drivers handled by the system,
types of punishments, treatments, and rehabilitative
measures offered, and '

¢ methods used for managing and financing system
operations,

Environmental factors include:

e the provisions of the statutes and requlations that
influence system operation,

e the nature of the institutions that are involved in
health/legal functions,

@ the attitudes of the public and system personnel about
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system operations, and o
e the socio- politico-ecbnomic‘character of a
Jurisdiction, . | '

Performance of health/lega1 svstems 1s discussed in terms of
indicators because of a lack of data for measurinq performance
quantitatively. Such indicators include:

® - resources available to perform each function of a
health/legal system,
procedures that are used in each function,
attitudes of the personnel who perform each function,
~ information needed for each function,
fairness and humaneness toward defendants,
processing time, and

e processing cost.

Theoretically, the operational and environmental attributes could
be combined in an almost infinite variety of ways to yield an almost
infinite variety of types of systems. However, it is appropriate
here to classify systems according to their case-disposition process
and then discuss other operational and environmental attributes in
relation to type of process. There will also be a discussion of
characteristics shared by all health/legal case-disposition
processes. The performance of various types of systems is discussed
last. '

This approach will illustrate the great d1vers1ty of hea]th/leqa]
systems but, more important, it will provide a basis for placing any
given jurisdiction within a range of plausible alternatives. Thus, a
jurisdiction with a certain set of operational and environmental
factors can examine the designs and results of systems in similar
jurisdictions. A method for developing a]ternative designs and for
deciding which design is .most appropriate for your jurisdiction is
presented in Chapter 5.

Finally, the discussion in this chapter pertains only to systems
~that have active health/legal components. By "active" we mean
systems that refer a large fraction (or absolute number) of arrested
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drunk drivers to treatment programs and that have a clear commitment
to making the health/legal approach work. The discussion is based
primarily on our studies of systems we have observed first-hand (see
- Appendix A). Reference is made to specific active systems in some
instances to illustrate particular points. Table 3-1 summarizes the
attributes of case-study systems that are used as examples. More
detailed descriptions of these systems are attached to Appendix A.
The state of knowledge about health/leqgal systems, while
considerably more advanced than it was a few years ago, is still less
extensive‘than we would like. Particularly, there is a lack of
quantitative information on many aspects of system operation. Our
approach in this chapter is to use quantitative information where
possible and to augment it with qualitative information gathered in
our interactions with staff from operating systems. In some
instances, the synthesis of this information is subjective, resulting
in statements that "many" systems have a particular attribute oE that
judges "usually" refer drivers in a particular way, etc. The reader
should keep these inherent limitations in mind in following the
descriptions and analyses in this chapter.

GENERAL DEFINITION OF CASE-DISPOSITION PROCESSES
Although it is true that no two health/leagal systems are'éxactly
alike, some are enough alike to be placed in common cateqories. From
analysis of health/legal systems one can conclude that the most
meaningful single attribute for classifying health/legal systems is
the type of process used in disposing of drunk driving cases. The
inducement that is used to get defendants to participate in treatment
programs is the most useful feature to distinquish the type of
case-disposition process employed. In general, twd inducements are
used to encourage treatment: '
1. reduce ‘the charge against the defendant, or
2. reduce the punishment imposed on the convicted driver.
Reduced-charge processes involve a bargain between the defendant
and the prosecutor or adjudicator. The defendant aqrees to
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Table

3-1

Summary of Attributes of H/L Systems
' Visited by Project Staff

SYoTEM LEVELS OF H/L PERFORMERS RANGE OF [ om0
1SOICTIO SIZE TYPE OFFENSES/ MANDATORY TREATMENT o8
JR N OFFENDER NATURE OF | SANCTIONS DIAGNOSIS| gpen | FACILITIES | 2f\ineinG
PRIMARY {SECOND- | BAC EVIDENCE 8 {olsiow | USED
REFERRAL : .
CWAI: KO LIC.} PROB./ TAX, FEE,
WASHTENAW CO. | 234,000f ALL PROB. | ECR 2/PRES. UI: FLEXTBLE| couNs. PROB. BROAD tine
’ ECR | PROS. PROB./ | PROB./
PHOENIX 582,000{ ALL (1) ity | 1/PRES. JALL OUNS couns. | BRoAD TAX, FEE
SUSP. [DELAYED PROB./ | TAX, FEE,
PULASKI €O, 287,000 ALL SENT. | SENT- 1/PRES. LIC.* TREAT. “REAT. | MODERATE NG
SusP. PROE./ ' TAX, FEE,
MULTNOMAH CO. | 557,000f ALL | PROB. | (pae 1/PER SE+ | LIC.* (MULT.)| pocis/ PROB. | MODERATE 3G
STATE OF MAINE| --- ALL | ADMIN.| - 1/PRES.® LIC. TREAT. | TREAT. | mooeraTE | Tax, reg }
susp LIc.* TREAT./ | TREAT./
coLumsus, OH | 540,000 ALL | Pros. . 1/RES. : JUDGE/ JUDGE/ | BROAD.  [TAX, FINE
SENT. JALL PROB. PROB.
"R“If"“‘s’- 45,000{ AL ECR - 1/PRES. LIC.* TREAT. | TREAT. | BROAD  [FEE, FINE
PROB./ TREAT./
STATE OF ADMIN. TAX, FEE,
r --- ALL SUSP. 1/PRES. Lic.* TREAT. oMv/ MODERATE
WASHINGTON - (L.} [SOSP- PROB. FUND
(ALL)
LAFAYETTE, LA | 69,000f ALL periall N IRy LIC.* COUNS COUNS./| wopgrate |'AX. FEE,
. ’ (st) | (2nd) . JAIL* (MULT.) . PROB. FUND
AOMIN. | PROB. ' COUNS./ | couns./ TAX, FEE,
GREENVILLE, sci 61,300 ALL s |ty | 1/PRes. LIC. Jubet Suose | MODERATE b
*Conditional
+No Plea Bargaining
OPreliminary 8reath Test
ABBREVIATIONS/OEFINITIONS USED IN TABLE 3-1
PROB: Probation LIC.: License Suspension or Revocation
ECR:  Earned Charge Reduction COUNS.: Counselor :
SUSP. SENT.: Suspended Sentence TREAT.: Treatment
ADMIN.: Administrative OMV: ODepartment of Motor Vehicles
DELAYED SENT.: DOelayed Sentence FUND: Soecially Designated Account With Funds From
1ST: First Offense - FU:W; T“;:cc'] . .
) ¢ Funds From General Tax Base, No Special Account
2NO: Second QOffense _ For Drunk Orivers Mk
:::: H:Itiplct:)ffense FINE: Funds From Court Fines
. Presumptive
FEE: Funds From A Fee A 3 Paret
OWAI: Orfving While Ability Impaired In Program - sessed From Participants
0UI: Oriving Under the [afluence
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participate in a treatment program in exchange for a reduction or
dismissal of the original drunk driving charqge. Most variants of
this type of process require evidence of satisfactory participation
in the agreed program before the charage is reduced or dismissed and
have become known as earned charge-reduction processes. Systems
that involve so-called pretrial diversion and plea bargaining
with the prosecutor and the judage are included in this general
category. Also included are systems that use a withheld verdict
about final quilt or innocence pending participation in a treatment
program.

Clearly, then, all reduced-charge processes are distinguished from
other kinds of processas by a single fecature, namely, that the
inducement for participation in a treatment program is offered before
the determination of the final chargqe. ©On the other hand, in
reduced-punishment processes the inducement is offered after the
determination of the final charge. In exchanqge for a reduction in
the amount of fine, the length of incarceration, or the period of
driver license suspension, the convicted drunk driver agrees to
participate in a treatment progam,

There are three major kinds of reduced-punishment processes. The
first and most common is the probation approach wherein the
defendant is placed on probation while participating in treatment. In
another variant, called here the reduced-sentence approach, the
defendant enters and completes a treatment program during the period
between conviction and final sentencing. Satisfactory completion of
the treatment results in a less-severe punishment. The third Variant
of the reduced-punishment process is the administrative approach in
which an administrative agency rather than a judicial agency performs
some key functions of the system. In this case, the period of
suspension of the driver's license may be reduced; driver license
sanctions are the only punishment for drunk driving that can be
controlled by an administrative agency.
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REDUCED-CHARGE PROCESSES

As noted above, this type of casé dispoesition involves an exchange
of promises between the defendant (and his attorney) and the
prosecutor or judge (see Figure 3-1). The defendant agrees to
participate in a court-approved education or treatment program, and
in return, the court (through either the judge or the prosecutor)
agrees to reduce the drunk driving charge to a less serious charge
(for example, reckless driving) or even to dismiss the drunk driving
charge altogether. Usually, the defendant must complete the agreed
program before the charge is finally reduced or dismissed. Note that
it is immaterial whether the judge might have reduced the sentence
anyway. It is only important that the defendent believe that the
reduction is being offered as a part of the bargain.

Reduced-charge processes are fairly common among jurisdictions
that refer arrested drunk drivers to treatment programs. Analysis of
current practices of health/legal systems indicates that about twenty
percent of such jurisdictions have adopted the reduced charqe
approach as their primary case-disposition process (see Appendix A).

Reduced-charge processes tend to split into two major types,
depending on the point in the legal proceedings at which the health
functions of diagnosis, referral, and treatment supervision occur.
These "are:

o Reduced charge "A"--Charge reduced or dismissed before
conviction,

¢ Reduced charge "B"--Charge reduced or dismissed after
conviction.

Reduced Charge "A"--Charge Reduced or Dismissed Before
Conviction ‘

In this type, the defendant's drinking-driving problem is
diagnosed and referral to an appropriate type of treatment is
recommended at or before a pretrial hearing (see Figure 3-2). The
prosecutor then offers to reduce or dismiss the drunk-driving charge
in exchange for the defendant's participation in the recommended
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treatment program. If the defendant and the court accept this offer,
the defendant completes the treatment program before returning to
court for his scheduled trial. If the defendant has satisfactorily
completed the treatment program, the drunk-driving charqe is
dismissed. The agreement may'require the defendant to plead quilty
to a lesser offense, but sometimes no other charge is involved. The
defendant's failure to complete the treatment program by the trial
date can result in a trial on the original drunk-driving charge, but
the court usually can exercise its discretion to delay the trial
further to give the defendant another chance to complete the program.

The best documented and most publicized example of this type of
reduced-charge process is the Prosecution Alternative to Court Trial
(PACT) program used by the City Court of Phoenix, Arizona (Examples
used in this section are from our on-site case studies. Summary
descriptions of the systems studied are presented in Appendix A.).
PACT is offered only to persons who have not participated previously
in the program. The Village of Park Forest, I1linois, also reduces
the drunk-driving charge before conviction as an inducement for
participation in a program of education and treatment. Nearly all
individuals arrested for drunk driving in Park Forest participate in
the program.

Reduced Charge "B"--Charge Reduced or Dismissed After Conviction

Here the defendant pleads quilty to or is convicted of drunk
driving before being offered treatment (see Fiqure 3-3). Most
typically, the defendant agrees to plead quilty to the drunk driving
charge in return for a promise by the prosecutor or judge to delay
sentence (and final conviction) for a specified length of time
(usually six months to a year) while the defendant participates in a
recommended education or treatment program. Oiagnosis, referral, and
completion of treatment occur after the quilty plea but before final
sentencing. The defendant may withdraw his original plea of quilty
after completing the recommended program, but in some jurisdictions
he must plead quilty to a less-serious offense. If the defendant has
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not completed the required treatment or education by his final
sentencing date, the oriqginal plea of quilty to the drunk driving
offense is accepted by the court and a final conviction of drunk
driving is recorded. The final sentencing date is usually extended
if the defendant needs additional time to complete the treatment
program. An example of this sort of process is the Plea Under
Advisement Program used by the 15th District Court in Ann Arbor,
Michigan.

A similar process is sometimes used by judges after conviction for
drunk driving. The judge postpones the sentencing or final
conviction date until the defendant has been diagnosed, referred, and
treated. The judge then dismisses the drunk-driv%nq charge and
allows him to plead quilty to a less-serious offense. This procedure
appears to be less common than pleading gquilty to drunk driving.

Distinguishing Features of Reduced-Charge Processes

In reduced-charge processes any agreement between the defendant
and the prosecutor or judge is left open-ended with respect to the
treatment that will be required for a reduction or a dismissal (see
Fiqure 3-4). This allows the person performing the diagnostic and
referral functions a wide latitude in developing a treatment program
to suit a particular defendant's needs. Otherwise the court might
direct the defendant only to alcohol education before diagnosis could
reveal that the defendant needs treatment for alcoholism.

Processes that result in the reduction of the charge to a
less-serious offense often use reckless driving as the reduced
offense. Other jurisdictions, however, may use a variety of other
offenses as the reduced charge, ranging from a lesser deqree of drunk
driving (sometimes called impaired driving) all the way to a simple
moving violation such as speeding or driving left-of-center.

Because he has the power to enter into plea agreements, the
prosecutor manages most charge-reduction programs. Although others
carry out the health functions, the prosecutor usually determines who

is eligible for what charge reduction or dismissal. In many such
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Figure 3-4 :
Summary of Distinguishing Features
of Reduced-Charge Processes

. ® & e e

Usually an open-ended agreement with respect to required treatment.
Often use reckless driving as the reduced charge. '

Usually "managed" by the prosecutor.

Health function performers:

- Peformers vary, usually not the prosecutor
- Referral and supervision often have same performer(s)
- In "B" processes, health functions often performed by a non-court

agency o
Plea bargaining must be permitted. ' ‘
System backlogs and mandatory sanctions often exist.
Statutes sometimes define more than one level of drunk-driving offense.
Court and enforcement personnel accept the concept‘of plea bargaining.
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systems, primarily when plea agreements must be approved by the
judge, it is often formality for the judge to approve the use of the
charge-reduction process by the prosecutor. In a few jurisdictions,
the charge-reduction process is instituted by the judae without the
prosecutor's participation. This typically occurs after conviction
when a judge decides to delay sentencing while the defendant
participates in treatment. Any reduction or dismissal of the charge
in these instances is usually up to the judge.
Reduced charges are also somewhat unique with respect to:

e the performers of the health functions, and

e the use of plea bargaining.
These two features are discussed separately below.

Performers of the Health Functions. The health functions of
diagnosis, referral, and supervision may be performed by persons from
a variety of agencies in reduced-charge "A" processes. In a few
instances, the prosecutor, by selecting eligible participants, is the
one who diagnoses defendants' drinking-driving problems and makes
referrals to treatment. However, someone other than the prosecutor
usually performs the health functions. Sometimes the defendant is
diagnosed and referred for treatment by an agency of the court after
entering the program (for example, in Phoenix). 1In other
jurisdictions, such as Park Forest, the defendant is diagnosed and
referred to treatment by an independent agency.

In all reduced-charge "A" jurisdictions, the person or agency that
refers the defendant to treatment also supervises it. When the
defendant returns to court, the treatment supervisor informs the
court of the defendant's compliance or noncompliance with the
treatment requirements.

The person(s) or agency(ies) performing the health functions also
vary in reduced-charge "B" processes. In some jurisdictions, the
prosecutor may diagnose the defendant's drinking-driving problem in
the course of determining who is eligible for a charge reduction. In
these instances, the prosecutor usually makes the referral to the
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appropriate source of treatment,.

In many jurisdictions, the reduced-charqge "B" process is only
administered by the prosecutor or the judge, and the health
functions are actually performed by another agency. In some
instances, after the plea agreement has been made, the defendant is
referred to the probation department for a diagnostic interview. An
alcohol counselor within the probation department makes the referral
to alcohol education or treatment based upon the diagnostic
interview. When the probation department lacks qualified personnel
to diagnose and refer fhe defendant, these activities may be
delegated to a local alcohol-treatment agency.

In all reduced-charge "B" processes we have studied, the person or
. agency that referred the defendant to treatment supervises the
defendant's treatment program between the time of plea or conviction
and the final sentencing. This is true whether the diagnosis or
referral to treatment is performed by the prosecutor, iudge,
probation department, or treatment agency. The person supervising
treatment reports to the court on the defendant's compliance with- the
required treatment program. The judge or a prosecutor may require a
defendant to return to court for a review several times befare the
final sentence to assure compliance,

Plea Bargaining. For charge reduction to be used within any
jurisdiction, the court must be free to engage in plea bargaining.
Thus, in a state such as Oregon, where plea bargains for.drunk
driving are prohibited, a reduced-charge process would not be
possible. Besides having the authority to plea bargain, the court
must favor the procedure. Many jurisdictions, though possessihq the
authority to plea bargain, do not use the procedure in most instances
because of a belief that it dilutes the court's authority.
Prosecutors in Lafayette, Louisiana, and Greenville, South Carolina,
both indicate that the only circumstances under which they will
reduce or dismiss a drunk-driving charge is in the rare instance
where they believe they do not have a strong enough case to win at
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trial.

Those jurisdictions that do actively engage in plea baraains for
drunk-driving cases tend to display one or more of the following
conditions:

o system backlogs,
e mandatory sanctions,
e multiple levels of drunk driving pffenses,
e court acceptance of plea bargaining, or
e police acceptance of plea bargaining.
System Backlogs. In a significant number of jurisdictions the

right to a trial, particularly } jury trial, for drunk driving has
prolonged the processing of drunk-driving cases. The number of
drunk-driving arrests have tended to stay the same or even increase,
especially in those jurisdictions using drunk-driving
selective-enforcement police patrols. Thus, there is a large backlog
of cases waiting for trial. In some jurisdictions, the backlogs have
become so severe (six months or more) that it is a common defense
tactic to demand a trial for a drunk driver in order to delay
punishment. A common approach to reducing the backloq of
drunk-driving cases has been charge reduction. By inducing the
defendant to undergo alcohol treatment through the court's promise to
reduce or dismiss the drunk driving charge, the court satisfies two
goals. It enrolls the drunk driver into an appropriate treatment
program, which would have been done if the defendant had been
convicted of the drunk driving, and it obviates the need for a trial,
since the defendant is willing to plead quilty to a reduced éharqe.
The PACT program in Phoenix was 1arge1y a response to drunk-driving
trial backlogs.

The experience of Portland, Oregon, in reducing its backlog is
interesting. The District Court in Portland had a baéklog of over
1,000 drunk driving cases, due largely to a drunk-driving
selective-enforcement program financed by the federal Alcohol Safety
Action Projects (ASAP) from 1971 to 1974. It was standard procedure
for a defendant to request a jury trial, knowing that it would be a
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minimum of six months before the case came to trial. Partly because
plea bargaining is not allowed in Orégon, Portland's response to its
trial backlog was to try to eliminate the need to provide a jury
trial for most drunk drivers. In 1976, first-offense drunk driving
was reduced from a traffic crime to a traffic infraction, the belief
being that a traffic infraction does not require a jury trial. As it
happened, however, the denial of a jury trial for first-offense drunk
driving was appealed to the Oregon Supreme Court, which held that a
jury trial must be available for a first-offense drunk driver. Most
first-offense drunk driving cases that occurred during the time of
appeal to the state court were held pending the outcome of the
appeal. It is ironic that a procedure designed to reduce a system
backlog actually resulted in increasing it.

The Oregon experience should not be interpreted to mean that
decriminalization of drunk driving in any form is unconstitutional.
The Oregon court ruled only on a particular version of
decriminalization that still retained a maximum fine of $1000, the
ability to arrest and hold for bail prior to trial, and other
sanctions that are traditionally associated with a criminal offense.
Only the jail sanction was removed from the decriminalized violation
in the Oregon legislation. Thus, revision of the decriminalization
law could make it acceptable even in Oreqon, and efforts are
currently underway to prepare such a revision.

Mandatory Sanctions. Sanctions are often mandatory in
jurisdictions that use charge reduction. Any punitive sanction

(including fine, jail, and suspension or revocation of the driver's
license) can be made mandatory. The loss of the driver license is
the most common mandatory sanction. Less frequently a period of jail
time is a mandatory sanction. _ _

Judges and prosecutors are sometimes unwilling to be compelled to
impose such sanctions on a drunk-driving offender, particularly if no
prior record of drunk-driving convictions exists. Court personnel
generally feel that anyone who drinks could incur a drunk-driving
charge. As a result, many prosecutors and judges, in order to avoid
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the necessity of having the Department of Motor Vehicles or the court
impose a mandatory license loss, will engage in plea bargains to
reduce the drunk-driving charge to a charge that does not require the
mandatory sanctions. However, a large number of judges feel strongly
enough about a drunk driver's receiving alcohol education or
treatment that the treatment requirement will be made a part of the
plea bargain. As a result, charge-reduction health/leqgal processes
exist in a large number of jurisdictions where sanctions are
mandatory for a conviction of drunk driving.

A11 of the court systems we studied that employed charge reduction
did so, at least partly, tc aveid imposing mandatory sanctions.
Under the PACT program in Phoenix, drivers convicted of first-offense
drunk driving avoided the mandatory one day in jail. Similarly, many
prosecutors in Columbus, Ohio, engage in plea bargaining for
first-offense drunk driving because of a three-day jail requirement.
Most judges in Columbus require alcohol treatment or education, even
if the drunk-driving charge is reduced. Park Forest and Ann Arbor
both have formal charge-reduction programs, due in large part to the
desire to avoid mandatory license suspensions.

Multiple Levels of Drunk-Driving Offenses. Often, jurisdictions

that have the power to use plea bargaining in a charge-reduction
scheme do not use it. Many prosecutors and judges believe that a
person charged with an alcohol-related offense such as drunk driving
should not be allowed to plead quilty to a non-alcohol-related
offense. Jurisdictions with two or more Tevels of alcohol-related
driving offenses can answer such objections. Typically, a
jurisdiction with two levels of alcohol-driving offenses have a
driving-while-intoxicated offense, which is the standard
drunk-driving offense. In addition, the jurisdiction will have a
lesser offense, often termed "impaired driving," which usually has a
significantly decreased penalty. If the prosecutor or judge wants to
induce a defendant charged with driving while intoxicated to seek
alcohol treatment, he can offer to reduce the drunk driving to
impaired driving. As a result the record of an alcohol-related
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driving offense will not be lost. For example, Michigan has two
levels of alcohol-driving offenses, and the two levels are an .
integral part of charge-reduction programs throughout the state. '

Court Acceptance of Plea Bargains. Many prosecutors and judges

are reluctant to use plea bargaining for some very practical reasons.
First, courts are concerned that if a drunk-driving charge is reduced
to a non-alcohol-related offense, it is much more difficult to use
that conviction as a diagnostic tool for later identification and
treatment of multiple offenders. As mentioned previously, however,
this argument is blunted when the charge is reduced to a lesser
alcohol-related offense. Second, charge-reduction programs aenerally
involve substantial periods of time (often, six months to a year)
during which there is no adiudication of the drunk driving charge.
Besides a court system's natural desire to bring a case to a close as
quickly as possible, a long period between arrest and final
adjudication creates problems for the Department of Motor Vehicles
(DMV) keeping traffic records. A defendant's traffic record for court
and DMV purposes may not be completely accurate bhecause a
drunk-driving case is in an extended process of adjudication.

Those jurisdictions that use charge reduction are more concerned
with "successful disposition" of a drunk-driving charge, rather than
simply recording a conviction. These jurisdictions feel that is is
not so important that the court convict a defendant of drunk driving
as it is to use every device within the court's power, including plea
bargains, td attempt to ensure that future drunk drivina will not
occur. Not all courts that use charge-reduction systems are in
agreement, however, as to which drunk drivers should receive charge
reductions. Park Forest allows any drunk-driving defendant to
participate in its charge-reduction program, regardless of previous
offenses. Because the defendant must satisfactorily complete
treatment to get the charge reduction, the Park Forest prosecutor is
willing to let anybody take advantage of the progqram. The PACT"
program in Phoenix only allows drunk-driving defendants who have not

previously been through PACT ta\participate, maintaining that "one
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bite of the apple” is enough. Ann Arbor designed its
charge-reduction program as an inducement to defendants who are hard
to motivate. The prosecutor could grant the program to those drunk
drivers for whom he felt a negntiated reduction to impaired driving
would act as an inducement to comp]ete an alcohol treatment program,
Police Acceptance of Plea Bargains. An important factor in

establishing a charge-reduction process is the support of pclice.
Since the police make the arrests for drunk driving, they are the
essential case-finding link in the health/legal process. If the
police believe that all of their "good" drunk-drivina arrests are
being reduced to lesser offenses, they may have the tendencv not to
arrest for drunk driving, because they believe the charge will he
reduced anyway. Park Forest proQides a good example. When the
charge-reduction program began in 1973, many police were firmly
opposed to it for the reason stated above. However, after realizing
that the program was applied uniformly so that everybodv was able to
participate, not just those with "connections," and that everybody
was required to get involved in a satisfactory alcohol treatment
program in order to get the charqge reduction, most police officers
hecame firm supporters of the process. 1In fact, their awareness of
the drinking and driving problem was increased, and their arrests for
drunk driving tripled in the first year of the program's existence
and have staved at or above that 1eVe1 since then.

COURT PROBATION

Court probation is a widely used health/lecal process. We
estimate that nearly one-half of treatment-oriented health/leqal
systems use this approach (see Appendix A). Many of the thirty-five
federally funded Alcohol Safety Action Programs used the probation
process for case disposition, and most jurisdictions that have
probation supervision for misdemeanor offenses use the process.

The typical court probation process for a drunk driver allows the
defendant a choice of traditional court sanctions of é fine and/or
jail or a period of probation, usually six months to two years as the.
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reduced punishment (see Fiqure 3-5)., As a condition of the
probation, the defendant must participate in a recommended alcohol
treatment or education program. The judge usually imposes a fine and
occasionally a portion of the Statutorily prescribed jail time as
additional conditions of probation. The defendant accepts probation
with the knowledge that if he fails to comply with any of the
probation conditions, the full traditional sanctions may be imposed.

Court probation processes fall under four headings. The
differences among the types arise from the different points in the
Teqal proceedings, after conviction, that the health functions of
diagnosis, referral, and supervision take place.

Probation "A"--Diagnosis and Referral After Conviction But
Before Sentence

In this type of probation process, diagnosis and referral occur
between conviction and sentencing (Fiqure 3-6). At the time of
conviction, the judge sets the defendant's sentencing for a specified
date, usually a month to two months in the future. During this time,
a presentence investigation (PSI) is performed. It is not unusual
for the judge to allow the probation officer less than two weeks to
complete the PSI. The presentence investigation consists of ane or
more interviews and may include a basic alcohol education program
similar to the one used by the city court in Lafavette, Louisiana.
After the interviews are completed, a referral to an alcohol
treatment or educational program is made. The defendant must -enroll
in the recommended treatment program before returning to court for
sentencing. At the time of the referral the agency performina the
PST prepares a presentence report describing the results of the
investigation, and outlining the recommended treatment. While the
judge need not impose any specific treatment for the defendant
recommended in the presentence report, such conditions almost always

are imposed.
After accepting probation, the defendant is assigned a orobation

officer who attempts to ensure that the conditions of probation are
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adhered to. If any of the probation conditions are violated, the
judge may institute vinlation of probation proceedings against the
defendant. After a hearing, if the defendant is found quilty, the
judge may terminate the probation and impose the traditional
sanctions or he may reinstate and/or extend the probation up to the
maximum statutory probation limit allowed by the particular
jurisdiction. [In most instances, judges show a good deal of leniencv
in allowing probation periods to be reinstated if the defendant will
resume treatment. Once the probation period is completed and the
conditions have been satisfactorily met, probation is terminated, and
the court completes the file on the drunk driver. At this point, the
defendant is no longer subject to the traditional sanctions for which
the probation was substituted.

The 15th District Court in Washtenaw County, Michigan, is an
example of a probation "A" court probation process.

Probation "B"--Diagnosis After Conviction and Referral After
Sentence

The probation "B" process is similar to the probation "A" process.
The essential difference between the two types is the point in the
proceedings at which the referral to treatment is made. In probation
"B" processes, the referral is made after the defendant is sentenced
and placed on probation (Figure 3-7). Although the treatment
recommendations are made to the judge at the time of sentencing, as
in the probation "A" process, the defendant is not required to become
involved in treatment until after the judge embodies the treatment
recommendations in a condition of probation. Often this sequence is
followed in recognition of the judge's prerogative to accept or
reject any treatment recommendations contained in the presentence
report. By waiting until after sentencing to refer to treatment,
there is no chance that the defendant will have become involved in
treatment that is later rejected by the judgqe. The procedures of
supervising the defendant's probation are similar to the probation
"A" process. '
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The probation "B" process appears to be the most widely used
probation process. Most of the federally funded ASAPs used this
process. Of the ten in-depth health/legal descriptions developed for
this manual, Portland, Lafayette, and Washtenaw County used the
probation "B" approach to a significant extent. Other jurisdictions
in the study used it to a lesser extent (see Appendix A).

Probation "C"--Diagnosis After Conviction and Further Diagnosis
and Referral After Sentence

A probation "C" process uses a presentence investigation between
conviction and sentencing similar to Types A and B. During this
period a preliminary diagnosis of the defendant's drinking patterns
is made as part of the presentence report (Figure 3-8). Typnically
the preliminary diagnosis will only place the defendarit in one of
several classifications (social drinker, problem drinker), and no
specific treatment recommendations will be made. When the defendant
returns to court for sentencing, the judge places the defendant on
probation and uses the results of the preliminary diagnosis to
determine if further diagnosis is necessary. If further diaqnosis is
deemed necessary (usually for problem or excessive drinkers), an
open-ended condition of probation requires the defendant to undergo
additional diagnosis and to complete any treatments that are
recommended. If the judge believes further diagnosis unnecessary
(usually for social drinkers), he places the defendant on probation
and simply refers the defendant to an alcohol-education program as a
condition of probation. Procedures for supervising the defehdant's
treatment participation while on probation are similar to probation
"A" and "B" processes. !

Probation "C" processes do not seem to be used extensively,
perhaps because of the time required to perform the different levels
of diagnosis. None of the ten sites selected for in-depth study used
such a diagnostic procedure and of the federally funded ASAPs, only
Puerto Rico; Tampa, Florida; and Cincinnati, Ohio, used the probation

"C" process.
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Probation "D"--Diagnosis and Referral After Sentence

Perhaps the simplest of the probation processes, the probation "D"
process, does not use a presentence period. Sentencing usually
immediately follows conviction (Figure 3-9). The judge places the
defendant on probation with an open-ended probation condition
requiring that the defendant receive a diagnosis of his drinking
patterns and participate in any alcohol treatment or education
recommended as a consequence of the diagnosis. Supervision of a
defendant's participation in treatment is similar to the other tvpes
of probation. Because all the health functions occur after
sentencing, the defendant does not return to court unless he is cited
for a violation of one of his probation conditions. The Circuit
Court in Greenville, South Carolina, uses the probation "D" process
for a significant portion of its drunk-driving multiple offenders.

Distinguishing Features of Probation Processes
Probation processes have distinquishing features that fall into
the following five cateqgories:
' e Performers of the Health Functions
¢ Authority to Impose Probation
e Availability of Probation Services
e Requirements for Supervision of Treatment
e Influence of, Past Procedures
Features in each of these categories are summarized in Fiqure 3-10
and are discussed below.

Performers of the Health Functions. The personscn'adencies
that perform the health functions within the probation process are
similar in all types of probation. For ease of discussion, the
description of the performers of the diagnostic function is separated
into presentence diagnosis and postsentence diagnosis.

Presentence Diagnosis. Presentence diagnosis used in probation

"A," "B," and "C" processes may be performed by one of several
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Figure 3-10
Summary of Distinguishing Features
of Probation Processes

Diagnosis usually performed by probation officers, court counselors,
or treatment agency staff.

Referral often made by diagnosing agency.

Supervision is a three-step process involving the judge, the probation
officer, and the treatment agency.

Process may require intensive supervision, especially when long periods of
probation are specified.

Probation department assumes main responsibility for supervision,
relieving treatment agency of this responsibility.

Both formal and informal procedures often exist for ensuring compliance
with probation.

Court must have authority to impose probation. |

Probation resources must exist (e.g., probation staff, support staff,
offices, etc.).

Process tends to occur in jurisdictions that have used probation
approaches for dealing with other offenses.
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agencies. The probation departments in many courts employ officers
capable of performing alcohol diadnnsis. In these courts, the
probation officer performs the entire presentence investigation,
including the recommendation of appropriate treatment. This is the
procedure followed by the 15th District Court in Washtenaw County.

Other judges may have the presentence investigation of convicted
drunk drivers, including the alcohol diagnosis, performed bv a local
treatment agency, as several judges in the 14th District Court in
Washtenaw County require.

A significant number of courts employ persons whose responsibility
is to perform presentence investigations of persons convicted of
drunk driving. Typically called court counselors or alcohol
counselors, these persons perform the same functions as probation
officers during presentence investiqgations for the court. The
Lafayette court uses court alcohol counselors to perform the complete
presentence investigation.

Finally, in some jurisdictions the presentence investigation is
performed by a combination of two or more of the agencies mentioned
above. Frequently a probation officer presents a social history of
the drunk driver and a local treatment agency evaluates his pattern
of alcohol use. The two reports are then combined into a presentence
report, which is presented to the judge by the probation officer,
Portland, Oregon, uses this method as its primary means of
presentence investigation.

Postsentence Diagnosis. Postsentence diagnosis may be performed

by any of the agencies mentioned under presentence diagnosis.
However, the treatment agency most commonly performs the diagnosis.
After the defendant is placed on probation, he is referred by either
the judge or the probation officer to an alcohol treatment proqram,
The treatment agency diagnoses his problem and provides’the defendant
with treatment. The probation officer remains the "middle man"
between the court and the treatment program. Greenville, South
Carolina, uses this method for a significant number of its drunk
driving multiple offenders.
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In some instances, however, the probation officer may perform the
postsentence alcohol diagnosis.

Referral. After making a diagnosis, the same agency nearly always
refers the driver for treatment. When a treatment agency performs
the diagnosis, referrals are almost automatically made within the
same agency unless the client's treatment needs cannot be met there.
When the diagnosis is performed by an employee of the court,
referrals tend to be made to a broader spectrum of agencies.

Supervision. Supervision in all types of formal probation

processes is a three-step process. The levels of supervision of
drivers on probation are indicated in the following diagram:
Judge

Probation Officer
!
Treatment Agency
The treatment agency is responsible for notifying the probation
officer if there is any problem with the defendant's participation in
treatment; the probation officer, in turn, may notify the judge if
court action is necessary to ensure participation.

The procedures used in the supervision process are also found in
all probation types. The treatment agency usually attempts to
contact a defendant who is not participating and resolve any problems
before contacting the probation officer.

Similarly, the probation officer contacts the defendantAin an
attempt to gain his compliance before notifying the judge of the
problem. The number of such attempts by either the treatment agency
or the probation officer will generally depend on the severity of the
problem and the quality of the relationship between the defendant and
the treatment agency or probation officer.

If the judge is notified, a common procedure is for the judge to
issue a bench warrant for violation of probation by the defendant.
After the defendant is arrested on the bench warrant, a probable
cause hearing is held, followed by the probation revokation hearing.
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If the defendant is found quilty, the judge has the option to
terminate probation and impose traditional sanctions (i.e., jail) or
to reinstate the probation with or without additional conditions.

Many judges have procedures for ensuring compliance with
treatments that are less severe than a hearing for probation
violation. In some jurisdictions, such as the 15th District Court in
Washtenaw County or the City Court in Lafayette, the judge requests
the defendant to appear at a "show cause hearing." This hearinq is
used as a means to bring the defendant before the judge without a
charge of violating probation. At the hearing the judge advises the
defendant of the importance of completing the treatment. If
noncompliance continues after the show cause hearing, pnrobation
violation is generally the next step.

Authority to Impose Probation. A1l courts have the authority
to impose some sort of sanction on a person convicted of drunk
driving. The sanction may be a fine, a jail term, a driver's license
suspension, or any combination of these three. For a court to use
probation in its sanctioning scheme, it must have the authority to do
so. Jurisdictions in which drunk driving is a criminal misdemeanor
typically have statutes authorizing probation. There are
circumstances, however, where the use of probation for drunk driving
is not authorized. In Park Forest, I1linois, for example, driving
under the influence is a violation of a city ordinance that is civil
in nature. There is no provision for probation in the ordinance and
thus, probation is not an available sentencing procedure.

To impose probation the court also needs discretionary sentencing
power. Since probation is imposed in lieu of traditional sanctions,
all traditional sanctions cannot be mandatory (here, the term
"mandatory" means a sentence that, by statute, cannot be reduced by a
judge). Typically, in these instances, the mandatory sanctions are
imposed and probation is then given instead of the remaining
discretionary sanctions.
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Availability of Probation Services. 1In addition to the
authority to impose probation, the jurisdiction must possess certain
resources. Even in its simplest form, without any presentence
investigation, probation is relatively expensive. To supervise the
defendants, probation officers, a secretarial staff, an office, and
office supplies are minimal necessities.

Most communities have a probation department of some sort. Often,
the probation department has only enough staff to handle felonies or
serious crimes., Even if a probation department is available for
misdemeanors, drunk drivers may not be placed on probation, because
departments simply lack the staff to supervise all of the drunk
drivers convicted by their court system. Often, only a portion of
the court's drunk drivers are actually placed on probation--the rest
are dealt with by health/legal processes that do not require as many
court resources. The best example of this situation occurs in
Greenville where only about one-fourth of all drunk driving muitiple
of fenders are placed on formal probation. The rest receive suspended
sentences with Tittle or no supervision by the probation department.

Another tactic used by probation departments that lack the
resources to supervise a large number of drunk driving clients is
“summary probation." While the defendant is officially on probation,
it is an unsupervised probation in which the defendant does not
report to a probation officer and is only required to satisfy his
sentence requirements. Action is taken only if the defendant
violates the conditions of his "probation." A similar procedure is
used in Portland by several district court judges. There,
particularly in cases of first offenders who the judge does not want
to assign to formal probation, he will place them on "bench
probation." The defendants do not go through the probation
department, but instead are answerable directly to the judge. Bench
probation tvpically does not requife any routine reporting, and the
judge acts only if the defendant fails to perform his sentence
requirements.

Finances also dictate the type of probation process that can be
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used. Type D probation is the most economical because there is no
time-consuming presentence investigation. Probation departments that
provide their own alcohol diagnostic services must have enough money
to pay for probation officers with the abilitv to diagnose and make
referrals. The probation department of the Phoenix City Court or the
15th District Court of Washtenaw County Michigan are examples of
probation departments with sufficient resources to perform their own
diagnosis and referral.

Requirements for Supervision of Treatment. Although
supervision is part of all types of case disposition, it tends to be
more comprehensive in probation processes. A probation officer
entrusted to make sure that a drunk driver is participating in
treatment can provide intensive supervision, through home visits and
weekly or even daily reporting procedures. It is important, however,
that the probation officer's caseload be small enough to allow such
supervision,

Often jurisdictions recognize the need for different degrees of
supervision., A court may find it more important that a multiple
of fender receive closer supervision during treatment than a first
offender. As a result, many jurisdictions may use probation for
multiple offenders while less formal supervision procedures, such as
a suspended sentence, will be used for first offenders. This
practice is seen in Lafayette and, as noted above, Greenville.

For those courts that wish to track a defendant for substantial
periods of time (a year or more), probation is a useful procedure.
Typical probation statutes allow probation terms to last from two to
five years. During this time, probation conditions can continue to
he enforced by the court. This is especially useful fof the drunk
driver who is a chronic alcoholic and needs extended therapy. While
extended treatment is possible under the other health/legal
processes, it is less practical. The need for monitoring an
individual for a long period of time can also create problems for
reduced-charge processes because of possib]é denial of defendant'sv
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right to a speedy trial. Similarly, courts are reluctant to use the
delayed sentence approach because of the long period in which the
case is kept open without sentence being passed. A suspended
sentence process in which an agent of the court performs probation
functions is more practical, and as a result it is sometimes used in
place of probation when long-term supervision is needed.

The probation process is also attractive for health/legal systems
that wish to maintain a separation between the treatment agency and
the supervisory role. If a probation officer or other court agent is
not available to supervise the defendant's participation in
treatment, the treatment agency may find itself in the supervisory
role of reporting noncompliance directly to the judge. Many
treatment agencies, such as the Mid-South Center for Alcohol Problems
in Pulaski County, Arkansas, believe that placing the treatment
agency in the role of supervisor creates a feeling of fear or
intimidation hetween the treatment agency and the defendant. The
agency prefers to use an intermediary such as a probation officer to
make sure the defendant seeks treatment.

Influence of Established Procedures. All health/legal
processes are greatly influenced by established procedures. Probation
processes are especially to be used by jurisdictions that rely on
tools they have used in the past. Probation procedures have long
been used for requiring felons to participate in various treatment
programs. Thus, when a court wants to require a drunk driver to
participate in alcohol treatment, an obvious method is the probation
method that had been used on an extensive basis for more serious
crimes. When the 15th District Court of Washtenaw County started
requiring large numbers of drunk drivers to participate in treatment
programs, a primary reason to use probation was that the process was
well-understood and well-established in the community, having been
used for a wide variety of criminal offenses.
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REDUCED-SENTENCE PROCESSES

The reduced-sentence process is very similar to probation in
function, but it is not as common. We estimate that about one-fourth
of all health/legal systems use this approach in one form or another
(see Appendix A). Often, a reduced-sentence process is used
interchangeably with the probation process. However, there are
significant differences that warrant discussing them separately.

Reduced-sentence process can be classified into two major types.
Both types are similar to the probation processes in their sequencing
of the health functions. As will be seen in the discussion that
follows, the difference between the two types is the point at which
the sanctions for drunk driving are imposed.

Reduced Sentence "A"--Suspended Sentence. In a
suspended-sentence process, the court imposes traditional sanctions
at sentencing, such as a fine and/or jail, but promises to suspend
all or part of the sentence if the defendant agrees to participate in
a recommended treatment program (see Figure 3-11). The defendant is
usually given a time within which he must complete treatment or
maintain good behavior. After completing treatment within any time
requirements, the defendant is no longer liable for that part of the
sentence that was suspended. If the defendant fails to complete the
treatment program or adhere to time requirements satisfactorily, the
original sentence is imposed. For example, a defendant is fined $100
for drunk driving, but the judge promises to suspend $50 of the fine
if the defendant satisfactorily completes an alcohol treatment
program and is not rearrested for drunk driving within six months. If
the defendant completes the treatment program and is not rearrested
in the six-month period, then his only sanction is the unsuspended
portion of the fine ($50). If the defendant has not met the
conditions of the suspended sentence, he must pay the full $100 fine.

This procedure differs from probation in that probation is imposed
in lieu of a more severe traditional sentence, while a
suspended-sentence process imposes the traditional sentence, which is
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later reduced. In a probation process, the traditional sentence is
never imposed as long as the terms of probation are met. If the
terms are not met, then probation is revoked and the traditional
sentence is imposed. _

Usually, all of the health functions come into the picture after
the sentence is suspended, primarily hecause many jurisdictions lack
the resources to provide presentence investigations. However, some
jurisdictions use a presentence investigation as a part of the
suspended-sentence process, and then the procedures are the same as
the ones used for probation presentences. As noted above, the City
Court of Lafayette uses the presentence suspended sentence procedure
for its drunk-driving first offenders.

Reduced Sentence "B"--Delayed Sentence

In a delayed-sentence process, treatment is completed between
conviction and sentencing (see Figure 3-12). Typically, after plea
or conviction, the defendant learns his sentence will be lenient if
he satisfactorily completes a treatment program and is not rearrested
for an alcohol-related offense within a specified period of time
(usually six months to a year). Once the defendant has completed the
treatment program and time period, he returns to court where a
reduced sentence is imposed. Generally, the reduced sentence
consists of a smaller fine and/or jail term than would have been
imposed had the defendant not participated in treatment. If the
defendant fails to complete the treatment program or gets rearrested
for an alcohol-related offense during the period of delayed séntence,
the judge imposes a set of more severe sanctions at the time of
sentence for the original conviction.

A delayed sentence differs from the use of probation in the same
way that a suspended sentence differs from probation. Probation is
imposed in lieu of the traditional sanctions and the traditional
sanctions are not imposed unless the probation is revoked. The
delayed-sentence process results in the imposition of the
traditional sanctions--but in a reduced form if treatment is
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satisfactorily completed.

As we mentioned earlier, the difference between suspended sentence
and delayed sentence is the point at which the traditional sanctions
are imposed. In a suspended-sentence process the traditional
sanctions are imposed before treatment is performed, but they are
suspended pending successful completion. In a delayed sentence
process the traditional sanctions are not imposed until the court
determines that treatment has been successfully completed.

Since the sentence is the final step in the delayed-sentence
process, all of the health functions must, strictly speakina, be
performed before the sentencing date. In a literal sense, the period
between conviction and sentence when diagnosis, referral to
treatment, and treatment occur is one long presentence period.

In many delayed-sentence procedures, conviction is followed by a
period when a procedure similar to a presentence investigation
occurs. During this time the defendant is diagnosed and/or referred
to treatment and then returns to court for a review hearing. At this
review hearing the judge outlines the conditions to be met and sets
the final date for delayed sentencing. The review hearing is similar

to'a sentencing date used for probation or suspended sentence, except
that sentence is not imposed but is delayed until the completion of

“treatment. The Municipal Court in North Little Rock, Arkansas, uses

this procedure for most drunk drivers. The judge in North Little
Rock refers to the review hearing, where the treatment conditions are
set, as the "first date of judgment" and the sentencing date, after
completion of treatment, as the "final date of judgment."

Distinguishing Features of Reduced Sentence Processes

Since probation and reduced-sentence approaches are very similar
in style, the distinguishing features of reduced-sentence processes
are best seen in comparison to probation processes (éee~Figure 3-13).

Performers of Health Functions. The performers of the health
functions in reduced-sentence processes are similar to those in
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probation. The primary difference is that a probation officer is not
likely to be used in the reduced-sentence process; instead, a
treatment agency or an alcohol counselor associated with the court
carries out the diagnosis and referral., It is conceivable that a
probation officer may perform the diaqnosis and/or referral during a
presentence investigation and that the defendant, at sentencing,
receives a delayed or suspended sentence without probation
supervision. If a system operates this way, the probation officer
performing the diagnosis and/or referral is operating more in the
role of a court alcohol counselor than as a probation officer.

The treatment agency often supervises the defendant's treatment
program directly. Reports on the defendant's treatment qo directly
to the judge rather than to the probation officer, unlike in the
probation process. Portland uses this procedure, which it calls
"bench probation," for a small number of drunk drivers. In some
reduced-sentence processes, however, the judge designates a court
staff member to act as liaison between the treatment agency and the
judge. In larger courts a court alcohol counselor fills this role,
while in smaller jurisdictions it is the court clerk. The duty of
the liaison is to make sure that the defendant satisfactorily
completes treatment; thus, his duty is similar to that of the

probation officer in the probation process.

Further Comparison of Reduced Sentence and Probation. Like
probation, the reduced sentence is an established means of
sanctioning defendants. It is logical, then, that when courts'beqan
to impose nontraditional sanctions such as treatment requirements,
they would use one of the processes that they had used in the past
for other criminal defendants. As a result, established court
sanctioning procedures have played as big a role in the use of
reduced sentences for drunk driving as they have in the use of
probation,

Reduced sentence is in several ways a complement of probation. In
these instances it is the specific lack of a characteristic common
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to probation processes that characterizes reduced-sentence

approaches. These include:
e No Authority to Impose Probation. While probation

requires the authority to impose probation, reduced
sentence processes are used when a court lacks the
authority to impose probation.

e No Probation Facilities. While probation requires an

adequate mechanism, courts that lack a probation
department or whose probation department is not larae
enough to handle the volume generated by placina drunk
drivers on probation often use a reduced sentence
instead. The reduced sentence, in its simplest form,
requires only a court clerk or other employee to
provide cursory supervision, such as verification of
attendance at a treatment agency. In some courts that
use reduced sentence, supervision is provided hy a
special court staff member who functions very much
like a probation officer. In these instances, the
functional differences between a probation process and
a reduced-sentence process are very small. For
example, the court counselors in Lafayette, Louisiana,
while technically not probation officers, perform all
of the functions that a probation officer would
normally provide. The result is a reduced-sentence
process that is very close to being a probation
process without "formal probation."

e Types of Supervision. Whereas a probation process is
used when close supervision is required,
reduced-sentence processes are more likely to be used

when such a level of supervision is not necessary.
Under a reduced sentence, a court clerk can provide
less intense supervision at a reduced cost to the
court. Of course, as courts hire “court alcohol
counselors" to supervise reduced-sentence defendants,
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this difference between the two processes becomes less

distinct.

ADMINISTRATIVE PROCESSES

Many states throughout the country have, within the last seven or
eight years, developed administrative health/legal processes. We
estimate that more than ten percent of all jurisdictions that favor
the health/legal approach use administrative case disposition (see
Appendix A). This process is substantially different from the other
three processes because the courts do not require the drunk driver to
enter alcohol education or treatment. Instead, the state Department
of Motor Vehicles (DMV), using its licensing power, becomes the
agency that requires drunk drivers to seek treatment.

There are two primary types of administrative process (see Fiqure
3-14). While the procedures for getting a drunk driver into
treatment may be the same under either type, the difference lies in
the reason that the DMV is taking action. For the first type of
administrative procedure, the DMV has received notice that a driver
has been convicted of drunk driving. 1In the second type, it acts
after it records a pattern of driving incidents involving use of
alcohol, including but not Timited to drunk driving convictions.
These two types of administrative processes are discussed helow.

Administrative "A"--Administrative Action Based on a Conviction
for Drunk Driving

In this process, after the court has convicted an individual for:
drunk driving, the DMV enters into the health/legal process.
Typically, the defendant leaves the court system directly after
conviction and becomes responsible to the state licensing agency or
OMV for treatment. The court may continue to impose its traditional
sanctions such as fine and/or jail, but the court does not generally
assume responsibility for getting the drunk driver into treatment.
The process used in the state of Maine is a qood example of this
procedure.

73



i

AONIOV INIWIVIYL {A N0
ONV AWO Awa Aud 8 3dAl) W3H04d
. INTATYA- ONTINTHG
o Vv ONI1VOIONI
NOIS1A¥IINS Wy SISONSVIO S140JdIY YIHLO
> SNOLLINNY
HLVIH
i— L T = sy
_ AWO AWO |
* —
] 1 INJW3LVISNIFY NOISN34Sns _ [T~ T T T T T T T TT T
358331
_ LR n e | 1870 140D |
_ _ _ INTAVIN “
| 14009 AWO ©1L
_ 9 NOILDTANGD - JAlLvoranroy AYINI
_ ! [ 14043 ALTIAY Ny WIS ||
i | o NoLwdTancaY | |
LXY et Gniase) 1 gz
] ONIONIINGS | | | oo |
| 1 | = |
| NyS | { X1 NOT LYD10NCQY |
e e e e  —____ _SwiNOLLNWS | ... S — 3 SNOLLONN4
Won

$S3204d U013150dS(-9Se) 3ALIRULSLULWPY

y1-€ dunby

4

74 .



In a few administrative "A" processes the drunk driver may stav in
the court system beyond conviction. During this time he is diagnosed
after study of his drinking patterns and then sentenced to enter
treatment through the DMV. The DMV then refers the defendant to the
appropriate treatment facility and supervises his participation.
Nassau County, New York, used this approach during the period of its
federally funded ASAP.

For purposes of discussion, the "pure" administrative "A" process
will be described. The defendant leaves the court system immediately
following conviction and becomes responsible to the DMV for
treatment. A statute in the state motor vehicle code authorizes
restoration of a full or restricted license before the end of the
mandatory suspension period if the driver participates in an alcohol
treatment or education program. In some instances, the statute may
require completion of the treatment program before the license is
returned, while in others, the statute may require only satisfactory
participation. Several states, such as Maine, now require completion
of an education or treatment program before the license will ever be
returned. In some jurisdictions, participation may be required of
some- drivers and completion required of others, depending on the
number of previous drunk-driving offenses.

Notification of the treatment reguirement in order to regain the
driver's license occurs after conviction and may vary from process to
process. In many courts in Maine the court clerk gives the defendant
a pamphlet that explains the procedures and the agency to contact for
treatment. In addition, the DMV, upon receiving notice of conviction
from the court, sends the same phamplet along with the notice of
Ticense suspension or revocation.

When the driver contacts the agency, it enrolls him in an alcohol
education/evaluation program located in his area. The
education/evaluation program usually consists of four or five
sessions and may be conducted in a concentrated week-long proqram or
in weekly sessions over a period of weeks. The proqram usually
includes basic alcohol education and an evaluation of future:

75



treatment needs. The DMV receives notice when the driver completes
the program. Depending on the state statute, the driver may be
eligible to have his license returned after he completes the
education/evaluation program or‘he may be required to participate in
further treatment if the evaluation indicates that its necessity. In
South Carolina, the administratlive process is used only for first
of fenders, and the offender must complete only an alcohol education
program. In Maine, the number of previous offenses within the past
six years will determine whether the driver will be required to
participate in a recommended treatment program. A driver with no
prior offenses is required to complete only education/evaluation
program. A multiple offender must also comply with any treatment
recommendations made in the education/evaluation program.

Once the offender complies with the requirements of the motor
vehicle department, he becomes eligible for the return of his
license. The DMV may return the license as a full or restricted
Ticense depending on the provisions of the statute.

Administrative "A" processes vary from state to state. The four
primary variables involved in the processes are as follows:

e The type of DWI offender covered by the statute. South

Carolina offers the administrative process only to
first offenders while Maine covers all DWI offenders.

e Type of license returned. Some administrative "A"
processes will return a full license while others will
issue only a restricted license for a certain peeriod.

e Satisfaction of the treatment requirements. Some
administrative "A" processes require completion of the

required education or treatment, before reinstating
driving pr%vi]eges, while others will require only
satisfactory participation.

¢ Return of the license. Some administrative "A"
processes allow for early return of the Ticense before

the mandatory suspension period expires, while in
others the return of the license at all is conditional
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upon participation in treatment.
The reader may refer to the Maine and South Carolina case studies
(see Appendix A) for a description of how these two states have
incorporated these variables into an operating administrative "A"
process. A recent study by the.State of New York Department of Motor
Vehicles (1978) describes an Administrative "A" approach as
implemented by a heavily populated state.

Administrative "B"--Administrative Action Based on
Alcohol/Driving Record

In this administrative process, the DMV initiates action to enroll
persons who have bad records of alcohol-involved driving in education
and tratment programs. These drivers are identified bv means of
routine driver record searches by the DMV, While conviction for
drunk driving is certainly an important indicator, the DMV will also
use other data to identify the alcohol-involved driver, such as
alcohol-related accidents and reduced charges, such as reckless
driving. Often, in administrative "B" processes the DMV takes action
independent of the court's for the same conviction.

‘Administrative "B" processes are common through the United States.
They appear most frequently as the following two procedures:

¢ The Driver Improvement Program. When the DMV, through

a search of its records, determines that a driver has
had two or more alcohol-related entries on his driving
record, he is called in for a reexamination interview.
Alcohol-related entries may include drunk-driving
convictions, alcohol-related accidents, or reduced
charges. The two-hour interview presents basic
alcohol education. At the end of the interview the
driver receives a specified period of driver's license
probation.

If a related entry appears on the driver's record
during the probationary period, the license is
suspended by the DMV for a specified length of time.
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The driver is informed that he will not be eligible
for return of his license unti! he has completed or is
satisfactorily invelved in an alcohol-treatment
program, The driver is directed to go to an alcohol
treatment agency in his area to enter a treatment
prog#am. At the Tocal treaiment agency, the driver is
diagnosed and referred. The treatment agency then
supervises the driver's narticipation in treatment and
reports to the DMV on his progress. Typically, after
a minimum period of suspension, the driver is eligible
for the return of his iicense continqent upon
satisfactory attendance in the treatment program until
‘the treatment agericy feels that it is no longer
needed, If the driver drops out of the treatment
program, the DMV will resuspend the license when it
receives notice of noncompliance from the treatment
agency.

For a more complete example of an operating Driver
Improvement Program see the Washington state

health/legal summary in Appendix A,
The Habitual Offender Program. Many states have

‘drunk-driving habitual-offender statutes allowing the
state to revoke a driver's license for an extended
period of time when the driver commits repeated
"serious traffic violations.” Some states, such as
Washington, incorporate an inducement for treatmenf
into the habitual offender process.

The Washington DMV designates a driver to be a
habitual offender if he is convicted of three "serious
traffic offenses" within a specified period. "Serious
traffic offenses" include drunk driving, reckless
driving, driving while suspended, and negligent
vehicular homicide. The DMV sends a certified copy of
the driver's records to the prosecutor in the area in
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which the driver resides. The prosecutor is under an
obligation to prosecute the driver although in
practice this is rarely done. If the driver is
prosecuted and convicted, the penalty is usually
revocation of the driver's license for a substantial
period of time.

The judge may order a stay of the revocation,
however, if he finds that the driver has successfully
completed or is satisfactorily enrolled in an alcohol
treatment program. If such a stay is granted, the DMV
monitors the driver's progress while in treatment
through periodic reports from the aqgency providing the
treatment. The stay is in force for the full period
of revocation and the driver must remain in treatment
for as long as the agency believes necessary. If the
DMV receives notice of another "serious traffic
conviction" during the stay, the license is revoked.

For a more detailed example of a currently
operating health/legal process using the habitual
offender law, see the Washington health/legal summary
in Appendix A.

Both the Driver Improvement Program and the Habitual Offender
Program are designed to 1denfify problem drinking drivers. Apart
from the reexamination interview used in the Driver Improvement
Program, these programs do not provide alcohol education to drivers

who are essentially social drinkers,

Distinguishing Features of Administrative Processes
Administrative processes share several cateqgories of
characteristics. These include:
o performers of the health functions,
e uniform statewide procedures,
e licensing authority over convicted drunk driving, and
¢ reporting of alcohol-related driving convictions to
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- the DMV.
Pertinent characteristics are summarized in Fiqure 3-15 and are

discussed below.

Performers of Health Functions. The agency that performs the
diagnostic function is typically a treatment or education agency,
which is funded and coordinated on a statewide basis. Some states
perform the diagnostic function strictly by statute. In these
instances, the statute requiring education or treatment for return of
the driver's license specifies the rehabilitative program. For
examplé, a statute may require that all drunk-driving first offenders
complete a driver education and evaluation program in order to be
eligible for return of the driver's license. This sort of statute is
usually used only for first offenders. It is generally believed that
mu]tip]e‘offenders’are more likely to need individualized treatment,
and as a result, treatment statutes for them tend to be flexible in
treatment program stipulations,

Referral to treatment is always performed by the agency performing
the alcohol diagnosis. Referrals to treatment tend to be made to a

limited number of treatment agencies, apparently with the aim of
acquiring some uniformity of treatment services.

Supervision is always a joint effort by the DMV and the agency
performing the diagnosis and referral. Often, this agency is closely
aligned with the DMV in order to facilitate the flow of information
between the two agencies. If a treatment referral is made to another
agency, the diagnostic agency continues to monitor the driver's
progress and report the results to the DMV,

Uniform Statewide Procedures. Administrative processes are
managed by a state organizatioh. In participating jurisdictions
every convicted drunk driver loses his license for a specified period
of time, and the requirements for return of the license are the same
throughout the state. For example, in Maine all DWI first offenders
are required by the DMV to complete the Driver Education and
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Figure 3-15
Summary of Distinguishing Features
of Administrative Processes

Diagnosis and referral usually performed by a statewide treatment or
education agency.

Diagnosis performed as specified by statute in some states.
Supervision is performed jointly by DMV and diagnosing/referring agency.
Management by a state agency.

DMV has authority to decide when to revalidate a suspended or revoked
license.

Reliable and accurate reporting of convictions to DMV.

81




Evaluation Program (DEEP), before they are eligible to get their
licenses back. The DEEP requirement is the same for DWIs whether
they are convicted in Portland, Auqusta, or any other district court
in Maine. In contrast, the court-based health/legal processes are
used at the discretion of individual courts and judges. There is no
known way to guarantee that any prosecutor or judge will require that
drunk drivers seek alcohol education or treatment, and use of these
programs is dependent on the judge's interest in them.

Authority to Reissue License. While not unique to states with
an administrative health/legal process, it is an absolute requirement
in an administrative process that the DMV have the authority to
determine when to reissue a license after suspension or revocation
for conviction of drunk driving. The DMV cannot make participation
in treatment a condition for return of the license if the authority
to return the license is vested with the court. 1In many instances,
such as administrative "B" processes, the DMV must also have the
authority to suspend or revoke the license.

‘Reporting of Alcohol/Driving Convictions to DMV. It is vital
to the operation of an administrative process that the courts convict
drunk driving defendants of the original charge and that theyv report
notice of the conviction to the DMV. The problem of courts'
reporting traffic convictions in general and drunk driving
convictions specifically is not unique to administrative health/legal
processes. However, since action can be taken in the administrative
health/legal process only after notice of the conviction is received
from the court, it takes on paramount importance. All of the DMV
personnel with whom we talked admitted that failure to report
convictions could be a problem but said they had no way of knowing
how significant it was. Most indicated that they thought it was not
as significant a problem as it once was, particularly in more
populated areas.

Similarly, the administrative "B" processes that use the habitual
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offenders law depend on the courts' adjudicating the cases of a high
percentage of those drivers subject to the habitual offender statute.
In South Carolina and Washington, personnel with the DMV and
prosecuting agencies estimate that only ten to twenty percent of all
those persons reported to the prosecuting agency by the DMV as
meeting the habitual offender requirements are ever adjudicated as
such. 1In order for such a process to have much effect on these "high
risk" drivers, a much higher percentage of adjudication would appear

to be necessary.

HYBRID PROCESSES
Rarely does a jurisdiction use only one of the "pure"
case-disposition processes described above. Most jurisdictions have
fused two or more of the processes into a hybrid process that might
fall into one of the following two groups:
¢ hybrids that use different pure processes for
different classes of drunk driving offenders, or
e hybrids that use different pure processes for the same
offender.
These two groups are discussed below. Examples from our case studies
are used where appropriate.

Different Processes for Different Drunk Driving Offenders

This hybrid group usually requires one or both of the following
two conditions:

Different Level of Offender. Many health/legal processes

differentiate between first offenders and those drivers with a record
of multiple offenses. In some courts such as Greenville the
differentiation may be made by statute; there, first offenders are
eligible by law to receive a provisional license if they participate
in an alcohol education program. As a result, the courts look to the
State Department of Motor Vehicles to monitor compliance with
treatment, thereby using an administrative process for first
of fenders. There is no such provision for multiple offenders, so
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court-based processes are necessary for multiple offenders.

Attitudes of the court, as well as statutes, may differentiate
between first and multiple offenders. 1In Lafayetie, the court
perceives a difference in the degree of supervision that needs to be
provided to first or multiple offenders. As a result, first
offenders are handled by a suspended sentence process and. supervised
by a court alcohol counselor, while multiple offenders receive more
formal probation supervision in addition to supervision by the
alcohol counselor.

Similarly, in Phoenix the court, through its prosecutor,
distinguishes between those offenders who have not participated in
ttke PACT charge-reduction process before and those who have. A drunk
driver in Phoenix is ineligible for the PACT program if he has
already completed the program before; repeaters are instead handled
by a probation process.

Different Judges. Within one jurisdiction, different drunk
drivers may encounter various health/legal processes because the
judges within the court system may prefer one process over the
others. This is especially true in more populous jurisdictions that

have a large number of judges.

Most judges in these jurisdictions tend to select their individual
processes from the probation and reduced-charge types. For example,
in Portland almost all of the judges use a probation process for
their drunk driving multiple offenders, but the type of probation
varies from judge to judge. Many of the judges use probation "B"
processes, yet a significant number use probation "D" instead. The
two judges who hear most of the drunk driving cases in Pulaski
County, Arkansas, also use different processes. The judge in North
Little Rock uses a delayed-sentence process, while the judge in
Little Rock employs a suspended-sentence procedure, Note that the
judge in Little Rock also uses different processes for different
levels of offenders.
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'
Different Processes for the Same Drunk Driving Offenders

In some jurisdictions two or more health/legal processes are used
to get the same offender into a treatment program. This often is the
case when an administrative process is used within the state and when
the courts are also active in requiring drunk drivers to participate
in treatment or education programs. Maine is an excellent example.
By statute, every driver convicted of drunk driving must participate
in an alcohol education or treatment program in order to get his
driver's license back. At the same time, Maine courts sometimes
require the convicted DWI to participate in education or treatment
under court supervision, usually through the use of prohation or
reduced sentence. The result is two different agencies mav require
what amounts to the same treatment program. The DMV, through its
diagnostic agency, is careful to make sure that the treatment program
in which the convicted driver is participating will satisfy both the
courts' and the DMV requirements.

The state of Washington has a similar system, Many municipal and
district courts in Washington require treatment as a condition of
prdbation or sentence reduction. Many of the drunk drivers who are
required by the courts to seek treatment are later identified by the
DMV through the Driver Improvement Program or the Habitual Offender
Law. Once again, the DMV is careful to make certain that the
treatment program required is sufficient to meet the DMV's teatment
requirements.

States that have more than one agency requiring that drunk drivers
seek treatment have an advantage--it is much more difficult for
drivers to slip through the legal system without becoming involved in
a health process as well. If a judge does not believe in treatment
programs and therefore does not use a health/legal system, drunk
drivers are likely to be identified and referred to treatment by the
Department of Motor Vehicles. The one disadvantage of having
multiple systems is that it can sometimes become confusing to the
person it is intended to help--the drunk driver, '
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CHARACTERISTICS COMMON TO ALL PROCESSES

The preceding subsections have identified generic types of
case-disposition processes used in-health/leqa1 systems and have
described characteristics that tend to distinquish each type from al)
others. This subsection presents a set of characteristics that are
not unique to any specific type of case-disposition process, but are
found almost universally among all active health/legal systems. These
universal characteristics include the following:

e the use of some inducement to get the defendant to
participate in treatment;

e the availability of certain key resources during the
start-up and operational phases of the system;

¢ the ability to provide critical information at key
decision points jin a process;

e favorable attitudes toward the health/legal approach
among personnel in all functional areas; and

e a favorable institutional and organizational climate
for health/legal operations.

Before discussing these characteristics, one should note that a
significant category of health/legal system characteristics,
“statutory" or law-based characteristics, is not common to all
processes. Rather, the presence of a specific statutory
characteristic is likely to be a critical factor in determining the
type of health/legal process that is used. For example,
jurisdictions that have a statute prescribing mandatory sanctions for
drunk driving often uses charge reduction to neqate the impact of the
required sanction. Similarly, jurisdictions that lack the authority
to impose probation for drunk driving, a statutory characteristic, do
not have probation available as a health/legal process.

Inducement for Participation in Treatment

This is perhaps the most fundamental and essential characteristic
of all case-disposition processes.  Only in rare cases can a drunk
driver be forced to participate in a treatment program (that is,
have no other choice but treatment), although some states have
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statutes authorizing referral to nonmedical rehabilitation (for
example, schools for drunk drivers). Instead, drunk drivers are
asked to participate in treatment in exchange for a punishment that
they perceive to be less severe than that which they perceive
otherwise would be imposed. Little (1969) coined the phrase
"coercive volunteerism" to describe this technique when used in
conjunction with probation. Some practitioners find the term "carrot
and stick approach" to be more descriptive.

Several ways of offering inducements for participation in
treatment were set forth earlier in this section. The inducements
are stated formally in terms of conditions that must be met both by
the system and the defendant. For example, a court may impose
plea-bargain conditions, probation conditions, or conditions of
suspended or delayed sentence in order to motivate the defendant to
seek treatment. These conditions may take the place of fine, jail,
or license suspension. A driver licensing agency may also make a
convicted drunk driver's participation in an education or treatment
program a condition for keeping his license.

The conditions placed on the driver may be very specific or they
may be open-ended, allowing for a wide range of treatment
alternatives. Generally, when a court or DMV has a diagnostic report
available before it imposes a condition, the treatment requirement
will be specific, such as "respondent is to attend twelve meetings of
Alcoholics Anonymous."” Courts have also required convicted drunk
drivers to participate in certain kinds of chemotherapy programs, for
example, the use of the drug disulfiram (trade name, Antabuse). In
view of the potentially serious side effects of such drugs in some
individuals (Kwentus and Major 1979), great caution must be exercised
to ensure that participants fully understand the risks involved and
that screenings and treatments are properly administered.

When the court does not receive a diagnostic report containing
treatment recommendations before imposing the condition, it is likely
to use an open-ended condition. By doing so it leaves considerable
latitude for the diagnostic agency to refer the defendant later to
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appropriate treatment. A typical open-ended condition would be
“respondent to participate in treatment as directed by the Council on
Alcoholism." Another open-ended condition might be that a defendant
be evaluated for possible alcohd]Qtreatment.

Availability of Key Resources

The development of most health/legal systems can be traced to the
efforts of one person or group of persons. That person or group
troubleshoots the problems of a developing health/legal process and
convinces the rest of the jurisdiction that the process should be
used. In Park Forest, I1linois, the person responsible for
developing the health/legal process was the village prosecutor. In
Washtenaw County, a group headed by a district court judge was
instrumental in getting the rest of the community to accept the
health/legal concept. In Greenville, a former bail bondsman used his
knowledge and contacts within the local courts to persuade the court
to adopt a health/legal process.

The presence of a highly motivated person or group of people in
the community is helpful to thé development of that jurisdiction's
health/legal system, regardless of the process used. This human
resource is an important one and should not be overlooked by a
developing system,

In addition, all of the health/legal sysfems studied had existing
treatment resources available when the process was begun. The types
of available treatment resources may determine how comprehensive a
health/legal process will be; but all of the jurisdictions had a
minimum or personnel within the court or in a local agency who were |
capable of performing diagnosis and referral, and all jurisdictions
had treatment facilities to which at least a portion of the drunk
drivers could be referred when the system was started. These
treatment resources are of the type that exist in almost any
community and include alcohol education programs, outpatient
counselling programs, inpatient programs, Alcoholics Anonymous, or
residential halfway houses.
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Many of the jurisdictions studied, regardless of type of
case-disposition process, were initiélly funded by a special grant.
0f the ten jurisdictions studied, five were Alcohol Safety Action
Projects (ASAP), which received federal funding for three years. All
five jurisdictions continued to operate health/legal processes after
the federal funds expired, although several were in substantially
different form. Of the five jurisdictions that were not ASAPs, all
but Park Forest owe their creation to some form of special grant or
aid. The manner in which the special grants were used to develop
health/legal processes varied. Lafayette's LATAP program was
directly funded by the Louisiana Highway Safety Commission. The
health/legal process in Columbus was greatly aided ih its development
and implementation by a state-funded "health/legal expert" whose
responsibility it was to help promote and implement health/legal
processes throughout Ohio.

The methods used to finance health/legal systems after the
start-up period do not appear to be strongly dependent on the type of
case-disposition process that is used. Some jurisdictions pay for
health/legal services with funds from the general tax base. Other
Jurisdictions use special taxes levied on alcoholic beverages as a
source of financial support. Still others have designed their
systems to be more or less self-supporting by requiring the
participating drivers to pay a fee as part of their bargain with the
system,

Ability to Provide Critical Information

A1l health/legal systems require specific information about a
drunk driver at various points in the process. A primary need is for
a diagnostic report on the intoxicated driver's drinking patterns and
for recommendations for his education or treatment. The manner, the
style, or even the point in the health/legal process in which
information is needed will vary from jurisdiction to jurisdiction.
Diagnostic reports may be oral or written and will also vary in
sophistication and length. 1In reduced-charge processes the
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diagnostic report is given to the prosecutor to be used in deciding
whether to reduce charges. In some probation and reduced-sentence
processes, the diagnosis is included in a presentence report given at
the time of sentence to the judge, who then determines which
treatment conditions to require. In some administrative processes,
the diagnostic report may be given to a DMV official to aid in his
determination of what action to take on a convicted drunk driver's
license. The diagnostic report can be made by one of a variety of
agencies, including the treatment agency, a probation officer, or a
court alcohol counselor. One common characteristic of all diagnostic
reports is that they are used to determine the suitable alcohol
treatment modality for the drunk driver. Examples of information
contained in diagnostic reports are provided in Kerlan et al. (1971),
Institute for Research in Public Safety (1974), U.S. Department of
Transportation (1975a), and Boyatzis (1978).

Information is also needed during any health/legal process for the
"treatment supervision report." This report is generally a statement
of the progress the driver has made while participating in alcohol
education or treatment. Like the diagnostic report, the supervision
rebort can be oral or written and will vary in length and
sophistication, but it is always prepared by the agency performing
the treatment. That agency may transmit the report directly to the
judge, prosecutor, or driver licensing official who originally
required treatment, or it may be submitted through an intermediate
authority such as a probation officer of alcohol counselor. The
treatment supervision report may come at the completion 'of the
convicted driver's treatment program, or reports may be submitted at
various intervals during his treatment. Nevertheless, all treatment
supervision reports are used by the person who imposed the treatment .
condition (whether a judge, a prosecutor, or a DMV official) to
determine whether the defendant has satisfactorily completed
treatment and is therefore entitled to a reduction in the charge or
the sentence or an early return of the driver's license., Conversely,
an unsatisfactory treatment supervision report can be used to deny a
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promised inducement.
Favorable Attitudes

Active health/legal systems seem to be characterized by a general
belief among system personnel that the health/legal approach is a
reasonable way to deal with the alcohol-crash problem. The amount of
support for the approach varies, from skeptical acceptance to near
fanaticism, but few individuals in an active system seem to be
opposed to it.

We found that support for the approach is often less than
enthusiastic in the early stages of system development, but tends to
grow to a generally high level as the system matures. Interactions
between legal and health personnel are often strained at first
because of conflicts in the roles and objectives of their respective
institutions. Court personnel initially may be hesitant to accept
the new procedures and personnel introduced into the legal process by
a health/legal system. Diagnostic and intake workers from treatment
agencies are sometimes regarded as trespassers on court territory
when new court-treatment programs are begun.

When negative attitudes within a health/leqal syvstem do appear,
they may arise unexpectedly and have devastating consequences. For
example, in Pulaski County, Arkansas, all appeals for drunk-driving
convictions made in municipal court are heard de novo by the circuit
court. The judges of the circuit court do not, as a rule, favor
treatment programs, so that even if a conviction is obtained in the
new trial, the treatment alternative is eliminated and the
health/legal system experiences a significant "failure." Moré will
be said about this and other "failure modes" of health/legal systems
in Chapter 5.

Favorable Institutional and Organizational Climate

Jurisdictions possess a legal system, including a court that
adjudicates drunk-driving cases and a DMV that takes action on
convicted drivers' licenses. Virtually every jurisdiction also
contains a health system that diagnoses, refers, and treats clients
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with alcohol problems.

A basic organizational characteristic of a health/legal system is
the interfacing of the procedures of the legal system and the
treatment functions of the health system. Thus, in a court-based
health/leqgal system, the health functions of diagnosis, referral, and
treatment are inserted into the normal court procedures of
arraignment, conviction, sentencing, and supervision. Similarly, in
a DMV-based health/legal system, the same health functions are
inserted into the normal DMV procedures of license suspension,
revocation, and reissuance. Any health/legal system that has
developed, including the ten jurisdictions studied in this manual,
has created an organizational link between these two systems. .

Often, the union of the health and the legal system has followed
the organization'of the health system itself. In some states, such
as Arkansas and South Carolina, the health system was organized
statewide. In these states, a special agency was designated to
distribute state and federal funds to the local treatment agencies
throughout the state, usually be contracting with counties or with
local treatment agencies for various alcohol treatment services. By
cehtra1izing the authority for developing treatment programs within
one state agency, states could make a county's or agency's funding
conditional upon its providing a specific level of treatment
services; this would make more uniform treatment resources available
to courts throughout the state. (For more specific examples of
statewide treatment organization, see the Greenville and Pulaski
County case summaries in Appendix A.)

In other jurisdictions, the organization of the health svystem has
taken place on the local level. The most striking examples nf local
health system organization are the federally funded ASAPs. In al}
but a few of the ASAPs, the federal government provided"financing for
a local central agency to coordinate the diagnosis, referral, and
treatment functions. Once the health functions performed by the
treatment agencies were organized, they were made available to the
legal system's drunk driver population. '
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The experience in Pulaski County is an example of the strateqgy
used to organize a statewide health/legal system. First, the state
of Arkansas, through the Office of Public Safety, developed a
curriculum for an alcohol education program for drunk drivers and
guidelines for their further treatment. Second, by means of its
power to distribute funds to the treatment agencies, it "sold" the
curriculum and treatment guidelines to the treatment agencies and
managed to develop a comprehensive set of alcohol treatment resources
throughout the state. After this was accomplished, a series of
judicial seminars and other courl contacts helped to link the courts
and the treatment agencies and to convince municipal court judges to
use the treatment resources for drunk drivers. This process could be
applicabie to the local and county-wide organization of the health
system, which could just as easily be linked to the DMV instead of
the court, as was the case in Maine.

It is not enough that a jurisdiction have individual agencies for
performing the various health and legal functions. It is equally
important that mechanisms exist for coordinating the activities of
these agencies {see Poliskey 1979). Our studies of operating
health/legal systems indicate that the more active and vigorous
systems possess such mechanisms, but that the mechanisms tend to be
informal., Typically, interagency coordination was accomplished by
one or a few dedicated individuals rather formally constructed
commitees or panels (see, for example, the Park Forest and Lafayette
case studies). These individuals were particularly active in

planning changes to systems.

PERFORMANCE OF CASE-DISPOSITION PROCESSES

The system designer is less interested in identifying different
characteristics of health/legal systems than in knowinqlwhich
combination of characteristics is best. Unfortunately, there is no
way of specifying the "best"” system, for at least two reasons. First,
the worth of a system depends upon many factors whose combined
effects are as yet unknown. We do not have a handy equation for

93



plugging in such factors as mandatory sanctions, performers of the
health functions, method of financing, and judicial attitudes, and
then calculating their value to the system. Further, we also do not
know how to combine the value of each factor into an overall single
measure of worth. Lacking a method for determining system worth for
any given set of characteristics, we clearly cannot determine the
particular set of characteristics that maximizes the system's worth,

The second reason for our inability to specify a "best"
health/legal system is that the characteristics that might be best
for one jurisdiction are not necessarily best for all other
jurisdictions. As we have noted elsewhere in this manual, the needs,
resources, and operating environments of health/legal systems vary
widely and thus generate constraints  that severelv limit
alternatives. For example, a jurisdiction with strongly enforced
mandatory jail sentences and mandatofy license suspension for drunk
driving will find it difficult to offer acceptable inducements to
participate in treatment through any of the reduced punishment
processes. Similarly, jurisdictions that have statutes prohibiting
plea bargaining will have trouble using a reduced-charge type of
process. Of course statutes can he changed, but this requires time
and resources that may make such a strategy unacceptable to some
jurisdictions.

Thus, this manual does not attempt to specify ény global "best"
health/legal system. Instead, it will discuss the performance of
various types of processes for jurisdictions in relation to their
environments. It will also discuss characteristics that are
desirable for any health/legal system, regardTess of its
case-disposition process. This information will be useful in
selecting strategies for improving a jurisdiction's management of its

alcohol-crash risk.

Performance Indicators
The yardstick for measuring performance will be the degree to

which functional objectives are achieved and system constraints are

94



met. We use the term "performance" rather than "effectiveness"
deliberately to underscore the fact that we are dealing with
functional objectives rather than ultimate highway safety
objectives.

It would be preferable to use quantitative measures of
performance: number of arrests per drunk-driving violation for
enforcement/case-finding functions, number of correct diagnoses per
arrest for the adjudication/diagnosis functions, and number of
favorable sanctioning outcomes per diagnosis for
sanctioning/referral/supervision functions. Multiplying just these
three measures together would give a handy measure of overall
performance. Unfortunately, the data to do this are not availahle.
Instead, a series of performance indicators will substitute for these
quantitative measures (see Fiqure 3-16).

Four types of indicators are used for describing the deqree to
which functional objectives are met in a given process:

® resources available to perform each function,

o procedures that are used in each function,

o attitudes of the personnel who perform each function,
and

e information needed for each function.

Performance indicators for the constraints that must be met by the

case-disposition processes fall into three categories:
e fairness and humaneness toward defendants,
8 processing time, and
® processing cost.

The remainder of this section discusses how each of the four
primary case-disposition processes performs. For each functional
area (for example, adjudication/diagnosis) each process is assessed

in terms of the relevant performance indicators.

Enforcement/Case-Finding
None of the case-disposition processes offers inherently better
resources for this function than any other process. A1l active
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processes require sufficient numbers of qualified police officers to
fi11 up the case-disposition "pipelihe" with suspected drunk drivers.

Similarly, while the performance of this function is very much
affected by the kind of procedures that are used, no single
case-disposition process appears to offer any advantage over the
others in this respect. Studies have shown that procedures that are
complicated and time-consuming have an adverse effect on this
function. Qur own studies confirm this finding. Most police
officers do not like to spend time at the station filling out forms
or to travel long distances to have BAC tests performed. Most active
processes we have studied are able to perform initial processing of
an arrested drunk driver in about two hours or less.

Police attitudes also have a strong influence on the
enforcement/case-finding function and are often influenced by
procedures. All treatment-oriented processes are subject to a common
objection among police officers that treatment in lieu of punishment
is "letting the drunk driver off too easily." Reduced-charge
processes are especially vulnerable to this criticism when they
reduce the drunk-driving charge to a non-alcohol-related offense. On
the other hand, reduced-charge processes often eliminate the need for
a police officer to testify in court, a duty that the officers
sometimes, but not always, regard as undesirable {they often receive
overtime pay for court appearances). Also, research indicates that
police attitudes about the nature and extent of the alcohol-crash
problem have a strong influence on the decision to arrest (Joscelyn
and Jones 1971; Planning and Human Systems, Inc. 1975; Arthur Young
and Company 1974b; Oates 1974).

Statutes have a strong effect on both procedures and attitudes.
Some jurisdictions have found that prearrest breath testing, as
authorized by statute, has increased arrest rates, especially arrests
of drivers with lower BACs (U.S. Department of Transportation 1975a).
Implied consent laws have probably had a favorable effect on police
attitudes in most jurisdictions by increasing the probability of
prosecution and conviction. A1l statutes that reduce processing time
will receive a favorable reception from police.
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Finally, the need for police to provide a sufficient amount of
valid information for subsequent décision-makinq does not seem to
be affected by the type of case-disposition process that is used.
Note, though, that the ability and proclivity of an officer to
collect good data is affected 1nd}rect1y by attitudes, procedures,
resources, and statutes. Clearly, the performance of the police as
case finders has an enormous impact on all subsequent "downstream"
functions. It is possible to have too much enforcement, as well as
not enough, in a system that is unprepared to deal with such a large
caseload. The result of such an "embarassment of riches” can be in

adequate processing of accused drunk drivers.

Adjudication/Diagnosis

Adequate resources can be available for adjudication and
diagnosis in any type of process, and no process seems to offer any
clearcut advantage over the others in this respect. Personnel
(including prosecutors, judges, probation officers, court counselors,
etc.) are the most critica) resource for these combined functions.
Competent personnel for diagnosis are particularly important where a
wide range of treatment alternatives exist and when more specific
determinations have to be made for use in referrals. In this case,
it is important to have experienced alcqho] counselors performing the
diagnosis but it is unimportant which organization they work for
(e.qg., a probation department or a treatment agency).

Performing the adjudication/diagnostic function effectively also
depends on having enough competent personnel to maintain a reasonable
caseload. In Washtenaw County (which uses a probation process), a
presentence investigation (PSI) takes about an hour, and each
counselor conducts only four PSIs per day. Park Forest uses a group
interview approach, diagnosing three or four individuals at a time.

To maintain a reasonable caseload, the staff needs to have
adequate time for diagnosis. Our studies indicate that about four to
eight weeks time is required in processes that conduct diagnoses
prior to the defendant's returning to court (for example, probation
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processes or some reduced-charge and reduced-sentence processes).

This amount of time allows for the following activities:

@ a probation interview (e.y., Washtenaw County), or

e a treatment agency interview (e.g., Pulaski County), or
e interviews by probation and treatment personnel, or

@ a basic alcohol-education program where such a program
is a part of the PSIT procedure (e.q., Columbus and
Lafayette), or

e contacts with other agencies and individuals to learn
more about a client's drinking-driving problem, and

e preparation of reports.

Efficient procedures can help make better use of time and can
contribute to achieving high diagnostic rates of seventy-five percent
or more. Again, no specific process stands out as having inherently
better procedures in all respects than the others, although we have
found that administrative processes tend to have the highest
diagnostic rates. Typically, administrative processes have statutes
requiring diagnosis and referral to treatment as a condition for
return of the driver license (for example, Maine's statutes).
Court-based systems are dependent upon the personal policies of
prosecutors and judges regarding diagnosis, and policies requiring
diagnosis of all or nearly all defendants are not universal. Of
course, courts are able to frustrate administrative processes by
failing to report convictions or by reducing charges to offenses not
requiring diagnosis.

Prearraignment briefings, such as those conducted in Lafayette,
appear to be an efficient procedure. Typically, the public defender
and the alcohol counselors meet with a group of defendants before
their arraignment to explain the drunk-driving charge and the
alternatives. Almost all defendants plead guilty at the arraignment
that follows the briefing. Reduced-charge processes also promnte
efficiency by obviating the need for an adjudicative hearina. For
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example, in Park Forest all accused drunk drivers (including “social
drinkers” as well as "problem drinkeks“) are given a chance at their
arraignment to enroll in a treatment program. If they accept the
offer (as nearly all do), the program starts immediately.

Adjudication and diagnosis in all case-disposition processes are
strongly affected by the attitudes of the individuals who perform
the functions. Each person should support the philosophy and
procedures that are used to reduce alcohol-crash risk. Moreover,
they must also believe that other "actors" in the process are doing
their jobs effectively and are not frustrated or negating the efforts
of other actors. As noted above, administrative processes appear to
be the least vulnerable to unfavorable attitudes of court personnel
because they leave less room for discretion about referral to
treatment programs. (They could, perhaps, be gquestioned on the
grounds of fairness and humaneness because of their lack of
flexibility in this respect.) Also, reduced-charge processes can
create unfavorable attitudes among all system personnel who believe
in severe and sure punishment for drunk driving. By contrast,
probation processes can cause failures to prosecute and convict, and
thus to treat drunk drivers because prosecutors or judges may believe
the punitive sanctions are too harsh.

Adjudication and diagnosis both require accurate and timely
information for decision-making. The information needed for
diagnosis includes historical facts about prior driving violations in
general, alcohol-related driving violations, and other offenses in
whfch alcohol played a role. Information about prior highway crashes
involving alcohol is also needed, as are other background information
and psychometric data that might indicate a problem with alcohol.
Also, adjudication and diagnosis both require accurate information
about the current violation. Good driver-record systems require the

following:

@ dispositions of alcohol-related offenses are entered in
the system,
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e accident reports are entered in the system,
¢ driver records are retained for an adequate time period,
@ driver records are accurate, and

® driver records are accessible to the user when needed.

The most serious deficiency of any case-disposition process with
respect to these requirements is the failure of reduced-charaqe
processes to provide a record of past alcohol-related offenses for
later use in diagnosing a drunk driver. Systems that have a
two-tiered drunk driving offense can overcome this deficiency by
reducing the charge to a lesser alcohol-related offense. It has
also been suggested that driver records be annotated to indicate when
the alcohol-related charge has heen reduced to a lesser
non-alcohol-related charge and a conviction has been obtained for the
lesser offense. However, this approach is open to attack on due
process grounds because charges, as contrasted with convictions, are
an impermissable basis for sentencing.

Anything that delays final adjudication and reporting of the
conviction to the DMV will necessarily make it difficult to keep
timely records. Both reduced-charge and delayed-sentence processes
are vulnerable tc this problem. Lack of up-to-date records can be
especially serious if a driver is arrested in another jurisdiction
during the period when the final outcome of a prior adjudication is
pending.

Access to driver records can be a problem in any process that uses
agencies outside the court. For example, treatment agencies may not
have rapid access to driver records for use in diagnosis. Timely and
complete driver records are perhaps best provided in administrative
processes because administrative agencies also are responsible for
driver records and have statewide jurisdictions.

Finally, having good information for determining the facts about
an accessed violator depends on the availability of complete and
accurate police reports. Such reports are more likely to meet the
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information needs of adjudication and diagnosis when police officers
have favorable attitudes about the process being used (see the
earlier discussion of police attitudes). Again, reduced-charge
processes seem to be at a disadvantage in this respect.

Sanctioning/Referral/Supervision

A wide range of alternative sanctions is a desirable resource of
any case-disposition process. Court-based processes allow for more
flexible and individualized sanctions than DMV-based systems, which
have their sanctions prescrihed by Taw. This is especially true when
the court holds the power to suspend or restrict the driver license.
DMV-based systems are limited to restriction or suspension of the
driver license and thus can offer only one type of inducement for
participation in treatment. Some drivers, particularly some multiple
offenders, may not view keeping one's driver's license as a
particularly attractive trade-off for treatment. Hybrid systems may
offer an advantage in this respect. For example, South Carolina
deals with first offenders through an administrative process based on
a provisional license law, while multiple offenders are handled by
the-courts.

A1l types of court-based processes have essentially the same type
of traditional sanctions available unless they are constrained by
statutes. Some statutes have a powerful effect on the type of
process that is used in a given jurisdiction, as has been noted
elsewhere in this manual. However, statutory environments that favor
court-based systems in the first place usually do not restriét the
range of available sanctions. Reduced-charge processes are an
exception, since the final charge may not allow for the desired
severity of sanctions or, indeed, for any punitive sanction if the
charge is dropped completely as a part of the treatment bargain.

Court-based processes usually have a broader range of
nontraditional treatment sanctions than DMV-based processes because
statutes may rigidly prescribe specific treatments for use by the
DMV. To use the range of treatment available to them, the courts
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must have working arrangements with the agencies that offer those
treatments. A range of treatment under the current state of the art
includes:

® alcohol/driving education,

® group and/or individual counseling, and

¢ inpatient treatment.

Procedures for referring drunk drivers to treatment are in
general less uniform in court-based processes than they are in
DMV-based processes, but are usually more flexible. Some court-hased
processes rely on information provided by trained diagnostic
personnel, while others do not. However, there appear to be no large
differences in referral procedures among different types of
court-based processes.

A1l types of case disposition can employ efficient procedures for
supervising treatment. Such procedures require:

¢ adequate resources to permit a reasonable caseload for
supervision;
® good communication between all agencies involved, that
is, the court, the DMV, and treatment agencies;
e good communication between individual elements of the
court, for example, the judge and the probation
of ficer;
o well-documented supervision activities; and
¢ good working relationships between supervisors and
clients. ' ,
Effective procedures for "informal" action against a client who has
failed to attend treatment sessions are particularly important in any
type of process. O0fficial action can be time-consuming and
expensive; this is especially true in probation processes because
probation is a legal status and must be revoked before any other
official sanctioning can occur. Supervisors need to maintain a
credible threat of punitive action throughout a treatment program,
thus keeping pressure on the client to complete the program.
Favorable attitudes are just as essential for sanctioninq;
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referral, and supervision as they are for other functions. In
particular, sanctioning must have a suitable range of alternatives
available and be willing to impose them. DMV-based processes have
fewer problems in this respect than court-based processes. The DMV
imposes sanctions that are mandated by statute and implemented
through administrative rules and regulations. As a result, there is
very little discretion except where the DMV is given the authority to
issue restricted or hardship licenses.

The opposite is true for court-based processes in which judicial
discretion often determines the sanctions to be imposed. The larger
the jurisdiction, the less likely it is to have a uniform sanctioning
policy. In our case studies we found that in larger jurisdictions
two or three judges strongly favor treatment alternatives, one or two
do not believe in them at all, and the remainder do not have strong
views on the subject but tend to follow the lead of the
treatment-oriented judges. Judges are sometimes unwilling to impose
the treatment as part of a reduced-charge process. They tend not to
reduce a drunk-driving charge unless they believe there is not a
"good case" against the defendant.

A1l types of case disposition rely on information in diagnostic
reports to decide where to refer a drunk driver. The requirements
for such information were discussed in the preceding section,
Processes in which diagnosis is possible before entering treatment
have an advantage in being more specific about treatment conditions.
As a result sanctioning authorities are less likely to be confused
about what treatment was recommended, since the judge or the DMV has
ordered the treatment.

The Alcohol Safety Action Projects (ASAP) of NHTSA used the
so-called "favorable outcome ratio" as a measure of case-disposition
process performance. This ratio is defined as the fraction of
arrested drunk drivers who receive some kind of appropriate sanction,
either as a result of a conviction or as a result of a treatment
bargain. Reduced charges would appear to have the highest favorable
outcome ratio because they provide greater motivation for treatmenf.
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Motivation is greater because:

e reduction of the drunk-driving charge is perceived as
a strong benefit by the defendant;

¢ the drunk driving charqe remains pending until
satisfactory comp]etfon of treatment; and

¢ cearly intervention is achieved; that is, referral to
treatment occurs early in the process, close to the
date of arrest.

Favorahle outcome ratios also would appear more likely when a
defendant is required to return to the sanctioning authority after
treatment for "final judgment." There may be a tendency for
defendants to perceive the conditions of probation or suspended
sentence as less of a threat when no final court appearance is
required. In reduced-charqge, delayed-sentence, and administrative
processes, the benefit for participating in treatment is not given
until treatment is completed. This seems to increase the likelihood
that treatment will be completed.

Constraints

As was noted above, the performance of a case-disposition process
is dependent not only on its achieving functional objectives, but
also on its meeting certain conditions or constraints. A process
that arrests many drunk drivers and imposes the best possible mix of
punishment and treatment on them cannot be considered to have a high
tevel of overall performance if its methods are unfair,
time-consuming, costly, and lacking public support. '

The constraint of fairness is a fundamental human right imposed
on governmental operations by the Constitution. Derivative rights
include, among others, the right to a speedy trial, the right to
counsel, the right to due process of law, and the right not to be
punished cruelly or inhumanely. A1l of the commonly used types of
case-disposition processes have the capacity for meeting these
constitutional requirements and appear to have done so in the
jurisdictions that were studied. However, different processes
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generate different "fairness" problems. For example, Park Forest's
reduced-charge system is particul‘arly sensitive to the need for
getting a defendant's informed consent to waive his right to a trial.
The prosecutor there requires the defendant to have an attorney as
counsel to participate in the program. In addition, Park Forest (as
well as many other jurisdictions that use a pretrial reduced-charge
process) have provisions for the defendant to waive the requirement
for a speedy trial. In probation and administrative processes, the
defendant's right to challenge diagnoses in a hearing is an integral
part of the probation concept.

A major problem in attempting to analyze and compare health/legal
systems is the lack of hard data on system operations. This makes it
virtually impossible at this time to develop quantitative estimates
of two of the most important health/legal system
constraints--processing time and cost. Only subjective statements
can be made about time and cost factors for most systems at the
present.

Obviousiy, any case disposition -that resuits in treatment for a
given defendant extends the time required to complete the process.
However, the kinds of activities that are delayed differ among
processes. In reduced-charge processes adjudication is delaved,
often for a considerable time. This requires a court to keep the
case open longer before conviction. By contrast, probation and
suspended sentence cause a delay after sentencing. Delayed-sentence
processes extend the time between conviction and sentencing. In
fact, states have statutory limitations on the amount of time that
can elapse between conviction and sentencing.

Apparently no great difference exists among processes in the total
time they take to complete case disposition, as long as they are part
of well-designed systems. If any part of any process creates a
bottleneck, delays will be created throughout the svstem.
Nevertheless, reduced-sentence processes seem more vulnerable to
delays because their more formal procedures create more opportunities
for delay. Continuances and appeals are common in jurisdictions
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using reduced sentences, and jurisdictions that permit jury trials
can become overburdened quickly with cases even when they possess
significant judicial resources. The recent experience of Portland
provides a prime example of the latter problem.

Total processing time is not the only indicator of the system's
performance with respect to the time constraint. The time required
to get a defendant into a treatment program is also important to
achieve what some analysts call "early intervention." Reduced-charge
processes perform best in achieving early intervention. Probation
processes that place convicted drunk drivers in treatment programs
during the presentence period intervene earlier than probation
processes that require individuals to return to court after the
presentence period and then enter a treatment program. Administrative
processes would appear to have the worst performance with respect to
early intervention because they require both a court conviction and a
notice of the conviction prior to referral.

The total cost of a process depends on many factors, including:

e total number of functions that are performed,

@ time and other resources required to perform the

functions for each defendant procssed, and

e number of defendants processed per unit time,
Reduced-charge processes will tend to be relatively less costly for a
given scale of operations because they bypass many court-performed
functions completely. Probation processes are more Tikely to be
placed at the other end of cost spectrum because they tend to require
the full range of activities and services of legal and health
subsystems. Administrative and other reduced-sentence processes tend
to lie between reduced charges and probation in cost per case.

The ability of a system to finance a sufficient level of activity
is obviously an important consideration. In general, oberations are
financed in two ways: by the state or local government or by the
defendant. Government financing can be provided from the general tax
base or from special tax funds, for example, a tax on alcohalic
beverages. Defendant financing is provided through court funds and
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costs and through clients' payments of fees to treatment agencies.
Sometimes the fees are paid byAinSUrance companies as a henefit of
health insurance. Most jurisdictions we have studied use a mix of
financing strateqgies, the most common one being fines, court costs,
and the general tax base. Some jurisdictions {Park Forest, 11linois,
for example) say that defendants finance the entire cost of
operations. In any case, no particular type of process appears to
have an advantage over any others in financing its operations.
Neither is there any evidence that any particular method of financing
is associated with higher performance.

Unfortunately, no useful data are available to determine whether
one type of case disposition promotes more favorable attitudes among
the general public than other types do. Our project did not have
sufficient resources for surveying public attitudes in any of the
jurisdictions included in the study, and the literature on the
subject provides little information. It seems likely that any type
of process could achieve favorable attitudes if it provides the
public with clear information about alcohol-crash risks and the
jurisdiction's approach to reducing that risk.

In closing this section, we note that some jurisdictions have
encountered difficulties in trying to resolve conflicts between two
different classes of constraints. For example, in Oregon, a conflict
arose between time and fairness constraints. The courts became
clogged because all individuals charged with traffic crimes
(including drunk driving) have the right to a jury trial. To
overcome this problem, legisiation was passed changing first-offense
drunk driving to a traffic infraction, for which no jury trial was
guaranteed. The Oregon Supreme Court later held the new law invalid
because there was no real difference in procedures for handling
defendants accused of crimes and infractions. The need for thorough
analysis of the total impact of system changes before implementation
is clear from this example and from many others that could be cited.
Methods for conducting such an analysis are discussed in Chapter 5.
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SUMMARY
Health/legal systems can be classified by the process they use in

disposing of drunk driving cases. Four basic types of such
case-disposition processes can be identified:

e reduced charge,

e probation,

¢ reduced sentence, and

e administrative.
Each type has several variants that are generated to a large extent
by variations in the ways the health functions are performed.
Individual differences in style and procedures are common even among
processes of the same type and subtype, so that it is very unlikely
that one will ever find two health/legal systems that are exactly
alike in every respect. Further, many jurisdictions have hybrid
systems that use more than one of these four processes.

Nevertheless, active systems that use the same type of

case-disposition process do tend to have many common characteristics.
Reduced-charge processes trade a reduction or dismissal of the
original drunk-driving charge for participation in a treatment
program. Sometimes, jurisdictions that use reduced charges have more
than one level of drunk-driving offenses so that a reduction can be
made to a lesser alcohol-related offense rather than to some other
offense such as reckless driving. Reduced-charge processes bypass
many of the legal functions of the traffic law system through the use
of plea bargaining; courts thus must have the statutory authority
(explicit or implicit) to use plea bargaining. Reduced-charge
processes are often coordinated by the prosecutor's office, although
diagnosis and referral are usually performed by some other agency,
and supervision is performed by the referring agency. Treatment
conditions are, on the whole, less specific than in other processes
and are often open-ended. Reduced charges tend to arise as a
response to conditions that appear to block or inhibit performance of
traditional adjudication and sentencing. Such conditions include
mandatory sanctions prescribed by statute that remove some incentivé
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for participation in treatment and large court-backlogs that preclude
rapid processing.

Probation processes are the traditional and most common mode of
case disposition in health/legal systems, and they are most often
found in jurisdictions that have used probation for dealing with
other types of offenders. Probation encourages participation in
treatment by reducing the punishment for drunk drivers who accept
treatment. An individual has to be convicted of drunk driving in a
probation process and is then "assigned" to a treatment program as a
condition of probation.

Diagnosis and referral are performed by probation officers, court
counselors, and/or treatment agency personnel for probation processes
that diagnose prior to sentencing. Postsentence probation processes
tend to use only treatment agency personnel for diagnosis and
referral. Supervision is a three-tiered process involving
interaction between the judge, the probation oficer, and treatment
personnel. There is, in fact, a relatively "heavy" supervision
requirement in probation, thus many treatment agencies favor
supervision by the probation agency. Obviously, availability of
probation services is a prerequis{te for this process, and the amount
of available personnel affects the choice of probation processes, for
example, whether or not to use presentence investigation and if it is
used, what it should consist of.

Reduced-sentence processes either suspend or reduce the
sentence in exchange for the defendant's participation in a treatment
program. Such processes are often used in lieu of a probation
process when the requirements for the latter cannot be met, for
example, when the court is not authorized to impose probation or when
there are inadeduate resources for probation. Performers of the
health functions are similar to those in probation processes, except
that probation officers are seldom used. Supervision is relatively
"light" with a reduced sentence and is most commonly carried out by
personnel from treatment agencies.

The fourth major type of case-disposition process is the
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administrative process. Its main distinguishing feature is the
use of a nonjudicial administrative agency to coordinate the health
functions. Drunk drivers enter the process either through the courts
after being convicted, or through routine driver record checks by the
administrative agency. The inducement for participation in treatment
is usually a reduction in the period of suspension of the driver's
license; thus, the administrative agency must have authority over the
driver licensing. Administrative case-disposition procedures are
relatively uniform among the various jurisdictions in a state and are
not strongly dependent upon. the attitudes or the personal views of
judges. Often administrative systems have statutorily prescribed
treatment programs for first offenders, in which statewide agencies
provide the treatment. Sometimes diagnosis and referral are
performed by the same statewide agency, but in any case they are
seldom performed by a court-based agency. Effective statewide
driver-record systems are needed to make the process work.

Health/legal systems often use two or more of the four "pure"
processes in handling drunk-driving cases. Typically, these hybrids
use different pure processes for different offenders or classes of
offenders (for example, first vs. multiple) or different pure
processes for the same offenders. In the first type of hybrid, first
offenders may be handled by an administrative process, for example,
while multiple offenders may be handled by, say, a probation process.
Different judges in a given jurisdiction may also use different
processes for different offenders, depending on judges' personal
preferences or other factors. Systems that use differenf pure
processes for the same offender often use an administrative process
to handle one type of treatment (for example, alcohol education) and
some other process for another type of treatment (for example, group
therapy). '

Some characteristics tend to be associated with all health/legal
systems, regardless of the type of case disposition they use. First,
an inducement to get the defendant to participate in treatment is
found universally among all health/legal treatment, since a defendant
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can rarely be forced to participate in a treatment program.

Also, active health/legal systehs tend to have key resources
available during the start-up and operational phases of the system.
Highly motivated and dedicated individuals and groups are perhaps the
most important resource during development and early operation of the
system. Moreover, most systems have treatment facilities available
before the design phase, so that a separate program to develop an
initial treatment capability is usually not needed. Funding
resources are often provided by a special grant. ASAP and NHTSA 402
programs have helped to start many health/legal systems. After
start-up, financing occurs in a variety of ways, none of which
appears to be strongly related to the type of case-disposition
process that is used. In general, financing may be provided through
funds from the general tax base, special taxes, and/or client fees.
There is evidence that health/legal systems can be made to be
self-supporting.

The ability to provide critical information at key decision
points is a third common characteristic among health/legal systems.
Diagnostic reports and treatment supervision reports are the major
vehicles for communicating such information. Diagnostic reports
describe the nature of a defendant's drinking~driving problem and
make recommendations about punitive and rehabilitative sanctions.
Treatment supervision reports describe a defendant's progress in the
prescribed treatment program and may be either written or oral.

Our discussions with health/legal system personnel around the
country indicate that favorable attitudes toward the health/legal
approach are common among system personnel in all types of processes.
Individuals are not always enthusiastic supporters of the concept,
especially in the early stages of development, but they seldom are
strongly opposed to it. Attitudes are often enhanced by the
enthusiasum and efforts of key "change agents" in a jurisdiction.

The last major universal characteristic of active health/legal
systems is the existence of a favorable institutional and
organizational climate for health/legal operations. Viable 1ega1
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and health systems exist within a jurisdiction, and.there are
workable arrangements for interfacing. those tso systems. Often the
synthesis of the two systems follows closely after the organization
of a more unified health system that provides uniform treatment
facilities on a local, county-wide, or statewide basis.

No single set of characteristics can be designated as optimal for
all jurisdictions. First, no suitable criterion exists for making an
optimal choice of characteristics. Second, even if there were such a
criterion, it could only be applied to individual jurisdictions
because of the great differences in operational environments among
Jurisdictions.

Nevertheless, generally favorable and unfavorable attributes can
be identified. For example, our examinations of health/legal systems
suggest that reduced-charge processes tend to be more efficient
and less costly because they bypass many of the formal judicial
functions of the health/legal system. They also provide early
intervention of drinking-driving behavior and are able to achieve
high percentages of favorable case-disposition outcomes with relative
ease. On the other hand, reduced charges often fail to gain the
wholehearted support of some system personnel (especially police
officers) because of their perception that the process lets drunk
drivers off too easily. In fact, punitive -.inctions will be limited
in severity by the statutory 1imits of the reduced charge and are
eliminated entirely if the charge is dropped. Furthermore, the most
appropriate target group may not be reached at all in some
reduced-charge jurisdictions where prosecutors are unwilling to "plea
bargain down" if they have a strong case. The most serious
shortcoming of reduced-charge processes occurs when the lesser charge
is not alcohol-related and there is no record of the original charge.
This creates the possibility of losing track of repeat violators and
decreases the likelihood that the system will deal appropriately with

such violators.
Probation processes are less likely to face this problem because

their final disposition is usually a conviction on the original
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drunk-driving charge. They also tend to have better-than-average
resources for performing the health functions and have good leverage
for getting defendants to complete their treatment programs.
Intervention into a defendant's drinking-driving problem is usually
not as early as in reduced-charge processes, but it can be made
acceptably early. The most serious negative features of probation
are its relatively high cost and its proneness to delays. Both of
these disadvantages are due mainly to the relative complexity and
formality of probation procedures. This makes it difficult for
treatment supervisors to interact informally with clients to ensure
compliance with the condition of probation. Some probation processes
do not require a final court appearance, and this also tends to
decrease the likelihood that a drunk driver will complete the
specified treatment program.

The positive and negative attributes of reduced-sentence
processes are similar in many respects to those of probation
processes. However, reduced-sentence processes tend to be"}ess
formal, more flexible, and possibly less costly. Their chief
negative feature is their general lack of "intensitv" in performing
the health functions. The ultimate force of the formal condition of
probation is not present in the reduced-sentence process; as. a result
it is more difficult to achieve compliance with the treatment
conditions.

Administrative processes offer several unique advantages over
the others. Because of their statewide status and their statutory
basis, they operate more uniformly and are less vulnerable to the '
whims of individual adjudicators. They will also tend to have high
diagnostic rates and to have better record systems. Their main
negative features also flow from their statutory basis. Théy are
less flexible, particularly with respect to punitive sanctions, and
are sometimes opposed by judges who resent the loss of judicial
perogatives in tailoring sanctions to meet individual needs. Also,
because they often add more steps to the total case-disposition
process, they do not provide as early intervention as other types.
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Nevertheless, they appear to offer no large cost disadvantages over
most alternative processes. Finally, drunk drivers must be convicted
to enter administrative programs. Judges sometimes hesitate to
convict for drunk driving because they believe that the formal
punishments (e.g., loss of driving privileges) and the informal
punishments (e.g., higher insurance rates) are too harsh.

Better descriptive and evaluative information is needed for making
more specific.and detailed statements about the nature and effects of
various kinds of health/legal systems. The next chapter identifies
essential information for describing a health/legal system, and
Chapter 6 deals with information needs for determining a system's
effectiveness in achieving explicit highway safety objectives.
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4

Describing and Classifying
Health/Legal Systems

The first step in any program of change is to describe that which
is to be changed. A good system description will provide a basis for
understanding what one's present system is doing and the reasons it
operates the way it does. It will also provide a means for examining
possible system changes in terms of their effects on all parts of the
system and, ultimately, on the working objectives of the system.
Finally, the system description will provide a mechanism for relating
a given system to other jurisdictions' systems and for profiting from
the experience of those jurisdictions. In short, a comprehensive
system description is the next best thing to a model of your system
and is essential for identifying deficiencies, desianing
improvements, and performing evaluations.

In this section we present a method for developing a detailed and
comprehensive description of any jurisdiction's health/legal system
and for placing that system within the framework developed in the two
preceding sections. Information needed for describing and
classifying a health/legal system is identified, and steps that can
be, taken to develop such information are outlined. Consistent with
our risk-management approach, we divide our system description into
three parts: ’

e description of the drinking-driving problem that is
being addressed by the health/legal system;
@ description of the health/legal system itself and the
environment within which it operates; and
e description of the performance of the system in
meeting its functional objectives.
These three components of a system description are discussed
separately in the remainder of this section. We also indicate how a
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system described in this way can be classified in the terms used in
the preceding section of the manual.

DESCRIBING YOUR JURISDICTION'S DRINKING-DRIVING PROBLEM

Although the major concern of this manual is the design and
evaluation of health/legal systems, some attention must be given to
defining the problem that generates a need for such a system in the
first place. It is not our intention to write a treatise on highway
safety problem definition, but we do believe it necessaryv to list
some of the major elements involved in defining a jurisdiction's
alcohol-crash problem. We urge the reader to examine some of the
more detailed material on this subject cited at the end of this
chapter.

Information Needed
The kinds of information needed to describe the alcohol-crash
problem at the national level were indicated in Chapter 2 of this
manual. The information needed to define problems at the local level
where most health/legal systems operate is similar, but more detail
is necessary. Further, you will need to describe not only your
overall alcohol-crash problem, but also that part of it that your
present health/legal system addresses.
Two basic types of information are needed to describe your overall
alcohol-crash problem:
e information about drinking drivers who are involved
in highway crashes; and ,
¢ information about the likelihood that
alcohol-impairment of the involved drivers caused or
contributed to their crashes. _ '
With respect to crash involvement of drinking drivers, the following
types of information are needed:
¢ number of fatal crashes, personal injury crashes, and
property damage crashes each year involving drivers at

various blood alcohol concentrations (BAC);
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¢ conditions under which the crashes occurred, for
example, day of week, time of dav, and lecation;
e characteristics of the drivers of vehicies inveived in
the arash. for exampie, ace, sex, maritzl status.
drinking patternc. occupation, and eduvcation.
T onomerate information ahout the causes of crashes, vou will either

nasd dnFarmation about A comparahle aroup of drivers winn wnvo pal

inveieed 1n orashes, or ¢linical estimation about the @nie zlcnhgid

‘5 describe that part of the alcohoi-crash nroblem that iz heing
sbdvagasn by gy poesent haalth/iegal system eceguires dnforsation
shoaet tha grior 3lcobnlecrash invoivement of individuaels whio have
hasa mracnasad by vour health/ieqal svystem. Again, the pumher and
sewy s oW af oqpeh crashas, the canditicens under which the orashes
nccurred, and the characteristics of the drivers are required,
“tztaments about the role of alcehol in causirg the crashes will also
e useful,

Since the fiald of highway safety is not vet a science, total
reliance on quantitative dat:z is inappropriate. Also, scme
jurisdictions do not possess the rasources to conduct ccientifically

rigorous analyses of their alicahel-crash prohlem, Thus, the

)
D

subiiactive judaments of health/leqal professionals (e.g., poiic

afficers, praobation officers, judges, physicians) should be used to

cugriant tpe objective data,

Acquiring the Information

The bhast source of infermaticn about crashes that invoalve drinking
ic repo~ts preparng by trzined teans of accidont investioatars.  BAZ
measurarents in such reearts are taken at the scene of the crash, at
kosnitals, ar gt the facitities of coroners nr medical examiners,
The rennrts alsn contain a wide variety of information ahout the
vehivics, the highway enviveament, and the drivers., Fstimations of
ceusal factors, inciuding alcohol, are sometimes made by the

investigating team.
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Comparison groups of drivers for studying alcohol as a causal
factor are often found through the foadside survey technique (U.S.
Department of Transportation 1975a). 1In these surveys drivers from
the traffic stream are stopped and asked to submit to a BAC test and
to answer questions about their drinking and driving habits.
Jurisdictions that participated in NHTSA's Alcohol Safety Action
Projects (ASAP) reqularly conducted such surveys to determine if
their activities were having any effect on the number of drunk
drivers using the roads.

Unfortunately, in-depth accident investigations and rcadside
surveys are expensive and time-consuming and will therefore not be
feasible for many jurisdictions to conduct on their own. In some
cases you can obtain support from national and state units of
agovernment. For example, jurisdictions that will be studied by
accident investigation teams from NHTSA's Natijonal Accident Severity
Study (NASS) might utilize applicable results and could work with
NHTSA to see that NASS data meet local as well as national needs.

When detailed clinical or roadside survey data are not available,
less-precise estimates will have to be made. Often accident reports
prepared by police officers indicate whether the driver had been
drinking, but such information is based on the subjective judgment of
the investigating officer and may not be accurate. When all else
fails, a rough idea of a jurisdiction's alcohol-crash problem can be
obtained by applying research findings from other jurisdictions. For
example, a first estimate of the number of fatally injured. drunk
drivers in a given jurisdiction could be obtained by multiplying the
total number of driver fatalities in that jurisdiction by the
estimated national percentage of fatally injured drivers with BACs of
.10% w/v or more. Thus, a jurisdiction with 100 driver fatalities in
a year might estimate that 100 x .47 or 47 fatally injured drivers
were drunk at the time of their crash (Jones and Joscelyn 1978).
Note that this is not the same as saying forty-seven percent of all
highway crash fatalities involved drunk drivers because the BACs of

drivers who survive fatal crashes have not been determined on a
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national basise & _

Information needed for estimating the nature and extent of that
pertion of the alcohol-crash problem being addressed by wvour
health/legal system shou]d'be developed from the recnrds of
anprooriate health/legal system agencies. Driver records from your
state's driver license agency will show reported convictions, and,
scmetimes, punishments imposed and other information. Probation
departments may have extensive case files on individuals whn were
Giaqneced and referred to treatment, court clerks may have records on
case dispositions, and so on.

R major difficulty in using information from agency rccords for
prehlem analysis is that the data are seldom aggregated, so that
considerable data reduction is often required. Incomplete,
inaccurate, and out-of-date files also make analysis of the problem
difficult and the accuracy of the results unpredictable.

'DESCRIBING YOUR HEALTH/LEGAL SYSTEM AND ITS OPERATING
ENVIRONMENT

.The general nature of information needed to describe a
health/legal system is apparent from the discussion of types of
syctems in Chapter 3. 1In this section we specify these information
needs in more detail and indicate how they can be met in any given

jurisdiction.

Information Needed
The information needs for describing your present health/leqal
svstem are best stated in terms of the elements of the system, that
is:
¢ its functions (what it does in order to accomplish
its objectives);
e its requirements (what it needs in order to do what
it does); and
° its outputs (what it produces in doing what it does).

The most general functions of a health/legal system have been
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identified in prior sections of this manual as law generation,
enforcement, adjudication, sanctioning, diagnosis, referral, and
treatment., Each of these functions can be broken down further into
subfunctions, and the breakdown can continue until you reach the
desired level of detail. Typical subfunctions of the enforcement
function, for example, are detection, apprehension, and arrest of
suspected drunk drivers. Subfunctions of.the adjudication function
“include arraignment, conducting the pretrial hearing, and conducting
the trial.

The requirehents of a health/legal system fall into four
categories: personnel, equipment, facilities, and procedures.
Personnel requirements are expressed in terms of how many people with
what training and experience are needed. Requirements for equipment
and facilities are stated in terms of the types and amounts of such
items as patrol cars, breath-alcohol testing devices, office space,
treatment rooms, etc. The funds needed to pay for personnel,
equipment, and facilities are also an important requirement.
Procedural requirements are defined by narrative descriptions and by
charts that describe and depict how and in what sequence functions
are performed.

The outputs of a health/legal system include, for example, laws
and regqulations that are produced by legislative bodies and
administrative agencies; and reports and other documentation that are
developed by police agencies, probation departments, court
administrators, and other system organizations. '

It is best to build a system description around its functions. The
advantage of defining a system functionally, in terms of what it
does, is that any proposed changes in what it needs (for example,
fewer people) or produces (for example, a new law) can be analyzed
with respect to their effects on what the system is trying to
accomplish. Conversely, proposed changes in working objectives (for
example, to refer more drunk drivers to treatment) can be analyzed to
see how the changes might affect requirements or outputs.

The levels of detail needed in a system description are indicated
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in Figure 4-1. To describe most functions of a system at the
subfunction Tevel, one needs information about personnel, equinment,
nrocedures, and outputs. Information on facilities will usually be
necessary only at the top level.

Figure 4-2 illustrates some specific elements of top-level
information about the Taw generation function that might be
presented in a given jurisdiction. This information falls into the
output cateqory as defined above and includes 2 list of laws and
requlations that identify drunk-driving behavior and that have a
significant effect on system operations in other functional areas.

In Figure 4-3 some top-level information about the enforcement
and case-finding functions of a hypothetical jurisdiction is
synopsized in tabular form. The information shown falls in ithe
category of requirements. Iinformation about outputs of this
enforcement and case-findinag function is best presented at the
subfunction level. .

Top-level information about the adjudication and sanctions
functions is illustrated in Fiqure 4-4, The information pertains to
the organization of the statewide court system and to the elewments of
that system that serve a hypothetical jurisdiction. Information
about the prosecution segment of the adjudication function is also
presented in this fiqure. A narrative discussion should accompany
this and other fiqures that summarize top-level information, such as
the portion given in Fiqure 4-5,

Figure 4-6 summarizes some important top-level information about
the diagnosis, referral, and treatment functions of a
health/legal system. Again, the dual nature of the jurisdiction's
probation organizations should be noted in the narrative accompanying
the figure.

Selected information about your jurisdictidn's highway
transportation system and socio-economic factors should also be
inciuded as a nart of a top-level description of your health/leqal
system. Examples of such information for a hypothetical jurisdiction

are:
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Figure 4-2
Example of Top-Level Information Needed
for Law Generation Function

CONTENT OF [NFORMATION

| TYPE OF INFORMATION

I Laws d=2sc¢riping Jdrunk-
driving behavior

Presumptive BAC limit for the offanse of driving under the influence of intoxi-
cating liquor {DUIL) is .10% w/v,

Presumpotive SAC Timit for the offense of driving while ability impaired (JWAI)
is .07% w/v.

Liquor sales now permitied to person less tnan 21 years ald.
Drunk and disorderly conduct does not constitute a criminal offense.

i
A
Laws and requlaticns
suoparting the opera-
tion of the enforce-
ment_functicn

Implied consent law in effect

-Type of test: blood, breath, urine, or other

-Penalty for refusal: suspension or revocation of driver's license for a period
of 90 days to two years.

-No law explicitly permitting prearrest breath testing

No law permitting misdemeanor warrantless arrest without police officer presence.

Laws and regulations

pertdining to punish-
ments impassd by the

sanctions function

DUIL, first offense

-Jail: 0-90 days

-Fine: 0-5100 plus costs

-Oriver license suspension: 1 day-2 years (court ordered); restrictad license
permitted.

-Points: 6 (12 points permitted in 2 years).

DUIL, second offense in 10 years

-Jail: 0-1 year

-Fine: 0-5100, plus costs

-Oriver license: same as QUIL first offense.

-Points: same as DUIL first offense.

DUIL, third offense in 10 years

-A felony

DWAI, first offense

-Jail: (0-90 days

-Fine: 0-3100 plus costs

-Oriver license: no suspension

-Points: 4

OWAl, two or more orfenses

-Jaii: 0~1 year

-Fine: 0-3100 plus costs

-Criver license: coulc te suspended for two or more aicohoi-relatad driving
incicents.

_aw and regulations
sertaining to

2iaarcsis/raferraly/
sreatrent functions

Probation permittad for 3ll drunk driving offenses
[mposition of prcbation permitied C-1 year after adjudication
Term of probation

-Misgemeanors: (-2 years
-Felonies: 0-5 years

Mandatory reporting by probationer

Fines and driver license suspensions permitted
Treatment authorized as a condition of prcpation
Probation can be revoked anly oy the sentencing zcurt

Presentence investigation is discretionary ror miscemeanors, mandazory inr
felonies
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Figure 4-5
Example of a Narrative for the Top-Level
Functions of Adjudication and Sanctions

The Statewide Court System

This state has a unified court system consisting of a supreme
court, a court of appeals, a court of general jurisdiction known as a
circuit court, a probate court, and courts of limited jurisdiction, most
of which are termed district courts. All criminal misdemeanors are
heard in the courts of limited jurisdiction or district courts. Nearly
all drunk-driving offenses are misdemeanors and are heard in district
courts. Cases involving DUIL third-offense, the only drunk-driving
felony, are heard in circuit courts.

Appeals of convictions for drunk-driving misdemeanors are heard in
the circuit court. Since district courts are courts of record, appeals
are taken on the record. Appeals of drinking-driving felony convictions
are heard by the court of appeals, and once again, the appeal is on the
record.

A1l of the courts are supervised by this state's supreme court,
which issues general rules and operating procedures for the lower
courts. Judges of all courts must be attorneys.

County Court Operations

The court of general juridsiction in this county is the 22nd
Judicial Circuit. The circuit is rarely involved in drunk driving cases
(i.e., third-offense OUIL or appeals of misdemeanor convictions).

Far more important to the county health/legal system are the dis-
trict courts, where DUILs and DWAIs are heard. There are two districts
in the county. The 2nd District has three judges whose chambers are
located in City Hall. The prosecuting agency for the 2nd District is
the City Attorney's Office, which prosecutes all offenses charged under
city ordinances. The 2nd District Court Probation Department is an arm
of the 2nd District Court and is operated by the West City.

The 1st District encompasses the remainder of the county. There
are four judges, two of whom are located in the County Service Center,
a building approximately halfway between East City and West City. [The
narrative would continue to describe the adjudication and sanctions
functions. ]
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Figure 4-6

Example of Top-Level Information Needed

for Diagnosis, Referral, and Treatment Functions

Agency/Organization Budget/ Method of
Location Persannel Revenue Einancin Remarks
(per year) |’ 9.
Type Name
County Pro- ' Wast City’ 6 probation | $200,000 County 1. Services District
bation De~ officers as- Court 1,
partment signed to 2. Performs diagnosis,
district referral, and
court supervision,
Prabation 2nd Dis- West City| 5 probation | $186,000 West City] 1. Services District
trict Court officers (2 Court #2.
Probation perform in- 2. Performs diagnosis,
{lepartment terviews) referra! and
supervision
Alcohol West City| 5 counselors| $167,000 County 1. Performs diagnosis
Ahuse (diagnosis (diagnosis and referral for
Prevention and referral| and refer- District Court «l
Program only) ral only) only.

2. Provides education
and individual
therapy for District
Cour:s ¢} and #2.

County West City -- -- -- Provides education
Treatment] Council on and individual
Alcoholism therapy.
Smith East City -- .- -~ Provides cutpatient
Hospital group *herapy in
patient services.
Jones gast City -- -- - Provides outpatient
Clinic group therapy and
psychiatric sarvices
2nd West City -- -- -- Provides disulfram
District theravy/outpatient
Court group therapy
Alcoholics {f East City -- -- - Provides outpatient
Anonymous West City therapy/social
servicas
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Area: 712 square miles

Population: 234,000

Median age of population: 23.5 years
Median Tamily income: $12,294

Median years of education: 12.6 years
Number of registered vehicles: 166,000
Number of licensed drivers: 174,000

Miles of roadway: 1,745

Informa?ion describing attitudes about the alcohol-crash problem on
the part'of the public and of health/leqgal system personnel should be
prasented if available. Such infofmatinn would best be provided as a
part nf an overa!! risk-maraqgement program in highway safety that
would be concerned with ail types of crash risk.

Information needed for describing pertinent subfunctions is of the
same general type as the top-Tlevel information indicated aboVe, but
it will usually be more detailed. The key organizing device for
presenting this informatior is the functional flow chart, which
shows the sequence in which the subtfunctions are performed and
indicates the major performfnq organizations. Accompanying
narrative, charts, tables, and graphs may be used for presenting
pertinent information about requirements and outputs 6F each
subfunctions.

- Fiqure 4-7 1ists the zubfunctions of a hypothetical health/leqal
system that employs protetion case-disposition. Not all of the
subfunctions 3re necessarily performed for a given drunderivinq
case. The conditions under which these subfunctions are performed
and their sequence are hest indicated by a functional flow diagram.
Figures 4-8 through 4-10 illustrate a flow diagram involving the
subfunctions listed in Fiqure 4-7. The symbol @ means that either
of the subfunctions immediateiy following the symbol is performed in
a given drunk-driving cace, depending on the circumstances. The
symbol A is used to show that all of the subfunctions immediately
following the symhol are performed. Th2 symbol G next to an arrow
stands for "go" and indicates the processing path when the
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Figure 4-7

Examples of Subfunctions of a H/L System

Function

Subfunctions

Enforcement

Detect and Apprehend Drunk Driver; Arrest DBrivers
Transport Driver to Station; Verify Lrrest; Give
. Breath~-Alcoho! Test; Notify Driver License

Agency of Refusal to Take Test; Release Driver

i Uncharged; Pelease Driver on Own Recognizance;
Process Arrest Bond.

Adjudication

Authorize Complaint and Werrant; Conduct Arraign-
ment; Conduct Pretirial Hearing; Adjudicate
Implied Consent and Charge; Conduct Triai.

Sanctions

Set Sentencing Date; Impose Punitive Sanctions;
Impose Probation/Punitive Sanctions; Suspend or
Restrict License; Impose Presentence Probation;
File Petition for Termination of Probation: Ter-
rminate Probation; Request, Order, and Conduct
Show Cause Hearing; Process Bench Warrant for
Violation of Probation; Reinstate Prcbation; Im-
pose Original Sentence; Terminate Obligation to
Court; Impose Sentence for DUIL/DWAT.

Diagnosis, Referra],
and Supervision

Conduct Presentence Investigation; Perform Fur-
ther Diagnosis; Conduct Driver Interview; Pre-
pare and Present Presentence Report; Refer to
Treatment; Provide Treatment; Supervise Treatment

IR
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subfunction immediately preceding that symbol is performed as
required. The symbol & stands for "no-go" and indicates the
processing path when a function is not performed as required.

A narrative description should accompany the flow diagram and
should indicate reasons for flow directions. Figure 4-11 contains a
portion of a narrative description for the adjudication flow diagram
depicted in Figure 4-9. _

Information about the requirements and outputs of subfunctions
should be provided where appropriate (see Figure 4-1). For example,
personnel, procedures, and output information is needed for each
subfunction of the diagnosis and referral function. In the case
of subfunction 4.2, Conduct Presentence Investigation (Figure 4-10),
this translates into the following:

e Performing organization
¢ Training and experience required to conduct a
presentence investigation (PSI)
Procedures used in conducting a PSI
Forms and other “software" used in a PSI
Average amount of time required to conduct a PSI
Amount of elapsed time between the preceding function

and the following function for a typical case

e Number of PSIs conducted per year

e Average cost of a PSI
A form should be developed for presenting detailed information about
subfunctions. An example of such a form and the information
contained in it is shown in Fiqure 4-12 for a hypothetical
jurisdiction. o

Note that the descriptive data outlined above are useful for

day-to-day management of the system as well as for planning and
evaluation (Poliskey 1979). It will help system agencies (for
example, a probation department) answer such questions as: is the
department being administered properly? What is the quality of
case-work management? What are the qualifications of probation
officers? What types of inservice training are offered?
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Figure 4-11
Example of a Narrative Description
of the Adjudication Function of a H/L System

The first step in the adjudication process in the 2nd District is the charging procedure,
termed the authorization of complaint and warrant. Done by a city attorney in west City, the
authorization is assentially a filtering process for ensuring that the elements af tne "crime"
are present. The authorization of the complaint and warrant is performed cn the first busi-
ness day after the arrest and typically takes about fifteen minutes.

Immediately following authorization, the defandant appears in court for arraignment
hefore a district judge. The defendant is informed of the charges against nim and is given an
opportunity to plead guilty or not guilty. I[f the defendant wants time to consult an attorney,
the arraignment may be adjourned to allow consultation. If the defendant pleads gJuilty, ne
is referred to the probation department for an interview (discussed later under "sanc-ioning”),
or if ne pleads not guilty, a pretrial nearing is set.

At the pretrial hearing the prosecutor has an opportunity to decide which cases he is
going to try. Because there are many more people charged with DUIL in West City than could
reasonable be tried, mast cases are dealt with at this stage by plea bargaining. Also, since
the penalties for a DUIL are severe, there is great pressure on the city attorney to reduce
the charges by a plea bargain. The city attorney's decision as to which cases to piea bar-
gain and which cases to take to trial is a subjective one, taking into account the follcwing
factors in order of importance:

previous driving record, including any prior drunk-driving convictions,
blood alcohol concentration,

whether an accident occurred,

general evaluation of the case in terms of evidence, and

defendant's attitude.

In general, the prosecutor is more likely to bargain in a case in which the avidence is weak
or ope involving a driver with an acceptable driving record or with a lower breath test
result. Any plea bargaining is usually accomplished at the pretrial nearing, held approxi-
mately three weeks after arraignment. But since the defense attorney and the city attorney
are able to meet before the pretrial hearing, plea bargaining will in fact occur before the
nearing.

There are two possible results of a olea bargain for a DUIL. First, the city attorney
mignt reduce the charge to DWAI, a less serious offense. The defendant then acress to olead
quilty to the reduced charge and the adjudication process is completed. An immediate reduc-
tion to OWAI is generally offared to defendants with no prior record and/or "low" BACs /i.2.,
Tess than .15% w/v). Second, the city attorney might grant the "Plea Ynder Advisement" cro-
gram. Any defendant allowed this program pieads guilty %0 the original cnarge of DUIL with
the agreement that the charge will be reduced to OWAI upan compietion of any requirements sat
forth by the probation department or the Cepartment of Motor Venicles. [The narrative wouiad
continue to describe the adjudication function.]
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Figure 4-12
Example of Information Needed
to Describe a Presentence Investigation Subfunction

Performing Organization
o Prcbaticn department performs all alcohol-related presentence investigations [PSi).
e Two probation orfricers pertorm alcohol-related PS5Is exclusiveiy.
e Praobation officer who performs PS] almost always performs supervision.

Training and Experience Required to fConduct Alcohol Related PSI

¢ Understanding ¢f aiconol abuse and familiarity with its system. &xperience can 5S¢ aca-
demic, clinical, or practical.

o 3.A. in social sciences, however this requirement may be relaxed for individuals wizh
significant experience in the field of alcohol abuse. ’

drocadures Used in Conducting PSI

e After conviction, defendant ordered to report to probation department for interviaw.

® At interview, probation officer obtains information concerning present and previous
arrests and discusses effect of alcnhol on defendant's life in general.

¢ Probation officer refers defendant to an appropriate alcohol treatment mode'ity.

s Presentence report prepared by probation officer with recommendations for acpropriate
treatment and given to judge it sentencing.

¢ Remarks--the information obtained in the interview may be supplemented by contacts wizh
friends, relatives, or social service or criminal agencies.

forms and Gther “"Sof*ware" Used in PSI

e Presentence report orepared after avery PSI.

e Jocumentation used in the preparation of the PSI[:
- state and FBI arrest histories and state traffic record
~ reports from doctors énd social servi.ce agencies

e Referral form presented by defendant to creatment agency after referral.

¢ Remarks--most PSIs; contain the following information: driver recerd, criminal record
7if any), family background, marital history, occupation, education, health, financial
situation, and description of the present offense. Attenticn is paid to details that
indicate the defendant's drinking patterns.

Averace Amount of Time to Conduct PST

The presentence interview takes between forty-five and ninety minutes.
Other contacts mace in addition to the interview may take up to several days.
The presentence report takes from thirty minutes %0 an hour to prepare.

Amaunt of flassed Time Between Conviction and Sentencing for a Typical Case

¢ The typical oresentence neriod is four to five weeks.

¢ For PSis that the judges kncw wil) ‘ake longer than four to five weeks (i.2., defendants
oarticipating in the Plea Under Advisement Program) a six to eight week period is
atlested.

o For out-of-town and out-of-state defendants {and other limited instances) the PSI and
sentencing wili occur the same day as convicted.

lumber of Alcohol-Relatad PSTs Conqucteg Per VYear

¢ lpproximately S0C alcchol-related in 1977.
o Aporoximately sixty percent or 300 were ‘o~ DUIL or Impaired Driving.
iverage Cost of 3 PSI

e “hirty doilars for a <ypical probation interview and preparition of a oresantence
report {includes two hours of a prooation officer's time 2lus supplies, support staff,
ang overnead).

¢ Remarks--if furiher interviews cr contacts by 2ither the orobizion afficer, dogicrs, or
a social service agency are necessary, the cost will incresse.
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A final consideration in describing a health/legal system is how
it evolved to its present state. You need to understand the factors
that influenced the selection of objectives and methods of the
present system to make valid decisions about the objectives and
methods of a future system. Knowing more about the system's history
will also be useful in deciding how to change the present system.

Figure 4-13 illustrates a summary presentation of information
about the evolution of a health/legal system. Again, the key
elements of this description should be discussed in narrative form

(see Figure 4-14 for an example).

Acquiring the Information
It is highly unlikely that all or even a large part of the
information described in the preceding section will have been
collected in most jurisdictions. When such information does exist it
wi11 probably not be in a form suitable for analysis. Thus, some
effort will be required for collecting, collating, and presenting
information about the nature and operating environment of your system.
The method we recommend for collecting such information is a
survey of system operations. The task is approached as a case study
and involves the efforts of two or three professionals who have good
general knowledge about the operation of the overall system and
specialized knowledge about operations in one or more functional
areas (for example, the probation department). It is important that
at least one member of the survey team be trained in the law., The
team must be able to interact well with all levels of personnel from
all of the functional areas of the system.
Key personnel from these functional areas should be contacted by
the survey team. Contacts should include such individuals as:
¢ a judge of the court handling most of vyour
drunk-driving cases;
e a prosecutor who understands how drunk-driving cases
are handled;
e an attorney who is an experienced defense counsel in
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Figure 4-13
Example of Summary Presentation of System Evolution Information

FUNCTION

LAW GENERATION

SIGNIFICANT EVENTS

Pre-ASAP

- ASAP
(]QZl:1974)

(1960-1970)
e Implied Consent,

1967

Argersinger De-

cision

¢ Two-Tier Drunk No New Major
Driving Offense Legislation
(DUIL,DWAI),
1967

Post-ASAP

(1975-Present)

Lowered Legal
Drinking Age
Drunk/Disorderly
Decriminalized
Court-Determined
Driver License
Action

No Special Em-
phasis On Drunk
Driving

Special Two-Man

Patrols In Sher-
iff's Department
DUIL Arrests

Special Patrols
Cease

DUIL Arrests De-
crease (but not

ENFORCEMENT Double to Pre-ASAP
Increased Train- level)
ing And Aware-
ness Of Drunk
Driving Problem
e Moderate Case Increase In Case | @ Case Loads De-
Loads Loads crease
¢ Moderate Plea Better Testimony | ¢ Plea Bargains
Bargaining By Police Remain Stable
Increase In Plea | @ Plea Under Ad-
ADJUDICATION Bargaining visement Program
Starts
¢ Driver Improve-
ment Program
Starts
¢ Punitive Sanc- Punitive Sanc- o Percentage Of
tions Same As tions Same As Diagnoses/Refer-
Now Now rals Remain CON-
¢ 2nd District More Treatment STANT
Court Probation Options ¢ 2nd District:
Dept. Estab- ASAP Funded Pro- Diagnosis/Refer-
lished bation Officers ral Procedure
¢ Antabuse Program & Counselors Remains The
SANCTIONING Estab]ishgd For Largg Incrgase Samg; Probation
DIAGNOSIS ’ 2nd District In Diagnosis/Re- Officers & Coun-
REFERRAL ,AND e Diagnosis/Refer- ferrals (Near. se]ors_Funded By
TREATMENT ral Low To Mod- 100% In District) West City
erate. Concen- More Formalized | e 1st District:
trates On Alco- And Sophistica- Diagnosis/Refer-
holics. ted Diagnosis/ ral Task Split
o Treatment Op- Referral Proce- Between Proba-
tions Limited dures ‘tion Dept. And
AAPP; County
Note: ASAP = Alcohol Safety Action Project Provides Fund-
AAPP = Alcohol Abuse Prevention Program ing
DUIL = Driving Under the Influence of Liquor | | ® Treatment Op-
DWAI = Driving While Ability Impaired g;;gs Remain The
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Figure 4-14
Exampte of a Narrative Description
of the tvolution of a H/L System

Eefore 1947, River County used only the lesdal component o€ the health/legal approach to
deal with the alcohoi-cirosh problem. %hen a drunk driver was arrested and convicted, he was
fined and/or jailed. After 1967 a series of events took place that led to the establishment
of a full-scale health component. These events are described below with respect to the three
time-periods in which they occuvred:

3 Pre-Alcobol Safety Action Project (ASAR) (1967-70)

o ASAF (127073}, and

0 Post-ASAP 11Y73-prasent
Each time period is discussad in ralation e the primary functions of a nealth/legal system:
enforcement, adjudication. sanctioning, diagnosis, referral, and treatment. The law genera-
tion function i: discussed in terms of the effects of iis statutes and regulations on the
other functions. Within each function, discussion centers on the activities of key indivi-
duals and agencies.

Pre ASAP (1967-70)

Several developments in this period had a significant effect in shaping the county's
present program for drunk dirivers. These develcpments and the setting in which they occurred
are discussed below,

Enforcement

An effective mechanisw tov arvesting (and later convicting) drunk drivers began to evolve
in 1967, when the state's implied consent statute came into force. As a result, a driver
suspected of being under the influence of alcohol was forced to choose between taking a test
for blood-alcohal concentration or losing his driver's license. Since most chose to take
the blood-alcohal test, an efrective means to prosecute drunk drivers became available, and
Just as important, police officers became more interested in arresting drunk drivers because
of the increased likelihood of obtaining conviction.

Adjudication

The adjudication process in this period was not appreciably different from the present
process. lhe imolied consent legislation made convictions for OUIL more 1ikely. In 1966 an
impaired driving law was passed., The law created two levels of drunk-driving offenses,
Oriving Under the Infiuence of Liquor (DUIL) and Oriving While Ability Impaired (DWAI). This
law made orosecutors more willing to reduce OUIL to DWAI on a plea bargain, and juries were
more 1ikely to convict a defendant of one of the two offenses.

Sanctioning
The statutory punishment (o= QUIL and DWAL have not changed since the pre-ASAP period.
Qiagnosis/Refe,ral - 2nd District

The first attempt to crezte & court referral program in the county occurred in the 2nd
District Court. Initially, oaly individuals believed fto be alcoholics were referred to
treatment, usually to Alcohoiics Anowymous. In 1369 a more organized diagnosis and referral
program was begun. The program was started by a district court judge and a local physician
and provided chemical therapy (disulfram) and counseling for selected offenders. [The
description would continue. ]
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drunk-driving cases; ‘

e a person from an agency (for example, a probation
department) that diagnoses, refers, and supervises
treatment of drunk-driving cases;

e a person from an agency that conducts treatment and
rehabilitation programs for clients referred by the
court;

e a person from the driver licensing agency;

e a person who coordinates or evaluates health/legal
system activities; and

® a law enforcement official.

In nearly every jurisdiction with active health/legal systems, a
single individual or organization has played a leading role in the
adoption of the hea]fh/]ega] approach. Often, this individual or
organization will still be active in system operations, and every
effort should be made to identify and contact this key person or
group.

The information you seek should be obtained through informal,
conversational interviews. A formal questionnaire will not be
needed, but a list of topics and items of information relevant to
each functional area should be prepared as a quide for the discussion
with each agency. Examples of discussion quides for the agencies
that are typically involved in probation case-disposition are
provided in Appendix B. Topics that pertain to the evolution of such
a system are also listed, and should be discussed with persons from
all of the agencies.

Objective statistical data will not always be available in the
forms needed or, in some instances, in any form. Special "side
studies" are required in jurisdictions that have data in an unusable
form. For example, some agencies keep very detailed records on
individual cases, but the data in the records have never been
aggregated across all cases. While "raw material" for the system is
available, considerable effort might be necessary to convert it into
useful information.
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When raw data are not available or are of questionable validity,
it will be necessary to set up new procedures for collecting this
data. Because developing and implementing data collection can be
very time-consuming (it miqht be years before data would be
available), subjective estimates may have to suffice initially.
Subjective data are obtained by asking interviewers to provide their
best estimate of an item, for example, the percentaqge of convicted
drunk drivers who entered treatment programs in a recent year. The
estimated percéntage could be combined with objective data on
convictions to obtain a first approximation of the total number of
convicted drunk drivers who enter treatment in a year.

DESCRIBING THE PERFORMANCE OF YOUR HEALTH/LEGAL SYSTEM

The performance of a health/legal system as a whole can be
determined by analyzing the system's performance in relation to its
individual functional objectives and its operating constraints. The
major input to such an analysis is a detailed functional description
of the type described above. This section identifies the specific
information that is needed for a performance analysis of a
health/legal system and describes how such information can be
acquired and used in the analysis.

Information Needed

The primary functional objectives of health/legal systems were
identified in Section 3.8, and corresponding performance measures and
indicators were listed. A set of constraints on system operations
was also specified. We were forced to use qualitative indicators in
analyzing how the performance of different types of case-disposition
processes related to these objectives and constraints because a lack
of data prevented our measuring their performance quantitatively.
You should be able to get a better quantitative assessment of your
system's performance if you have completed a functional description
of the type described above. However, the quantitative analysis will
have to be supplemented with qualitative and subjective information.
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Figure 4-15 summarizes some useful quantitative performance
measures. To calculate the va]ué of number of arrests per
violation you will need both the number of drunk-driving arrests and
the number of drunk-driving violations in the most recent period for
which data are available. The numerator in the ratio number of
diagnoses per arrest is the number of arrested drunk drivers who
have been the subject of a methodical analysis to determine whether
they did in fact commit the offense for which they were arrested and,
if so, to ascertain the nature of the drinking-driving problem behind
that offense. The numerator of the ratio number of favorable
outcomes per diagnosis is the number of diagnosed drunk drivers who
actually received the combination of punishment and treatment that
was determined to be best for them by the diagnosis.

The latter two performance measures can be enhanced by providing
judgmental information about the validity of the decisions made in
adjudicating, diagnosing, referring, and treating arrested drunk
drivers. Such information is of the type discussed in Section 3.8,
that is, pertinent information about resources, procedures,
attitudes, and information.

The information needed for the constraint performance measures
(i.e., cost and time) is self-explanatory. Note, though, that the
time measures are stated in terms of elapsed time rather than just
the time time required to perform all pertinent functions. Time
between functions must also be counted.

Acquiring the Information

Number of arrests, number of diagnoses, and number of favorable
outcomes can be determined directly from the data sheets for
pertinent subfunctions. Number of violations will have to be

estimated from roadside survey data or (less preferably) from ratios

based on national data. In the calculations a violation is defined
as a trip driven while drunk. If your roadside survey determines

that, say, four percent of all trips are driven by drunk drivers

(i.e., driver's BAC of .10% w/v or more), you can calculate a first
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Figure 4-15
Useful Quantitative Measures of Performance

FUNCTIONAL OBJECTIVE OR CONSTRAINT

PERFORMANCE MEASURE

Enforce Laws/Find Cases

Number of Arrests Per Violation

Adjudicate/Diagnose Number of Diagnoses Per Arrest
Number of Favorable Outcomes
‘Sanction/Refer/Treat

Per Diagnosis

Reasonable Cost

Cost Per Case

Reasonable Time

1.
2.

Time To Complete Total Process

Time Between Arrest and Com-
pletion of Adjudication

Time Between Arrest and Entry
Into Treatment.

Other As Needed
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estimate of number of violations per year by multiplying four percent
times your number of licensed drivers times the average number of
trips each licensed driver makes per year. Your state Governor's
Highway Safety Representative should be contacted to obtain trip
estimates for your jurisdiction, and your state's DMV should have
data on the number of licensed drivers.

Cost and time data can also be obtained from the subfunction data
sheets. Again, the data will have to be summed over all pertinent
subfunctions to provide values for the cost and time measures in
which you are interested. Both gross and net cost will be of
concern, so it will be necessary to include revenue estimates. An
example of a summary presentation of cost data for a hypothetical
jurisdiction is shown in Figure 4-16. Summary time data for the same

jurisdiction are shown in Figure 4-17.

SYSTEM CLASSIFICATION
The functional description makes it an easy matter to classify a

system in terms of the attributes identified in Chapter 3. Process
classification follows directly from the functional flow chart. Other
attributes can be determined from the narrative accompanying the flow
charts and from the data sheets for each subfunction. The following
specific attributes are especially important:

e type of case-disposition process,

o types of offenders handled,

o statutes and regulations proscribing drunk-driving
behavior and supporting system operations,
performers of health/legal functions,
jnformation needed for case-disposition functions,
method of financing operations,
types of treatment alternatives used, and
attitudes about system operations.
This information will enable you to compare your system to the
systems in Chapter 3 and to systems that have been described in other

studies.
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Figure 4-16
Example of Summary Presentation of Cost Data

1st 2nd Both

Item District District Districts
Cost of
Operations $111,000 $161,000 $272,000
Revenue* $ 42,000 $ 73,000 $115,000
Net Cost** $ 69,000 $88,000 $157,000
Net Cost***
Per Client $ 197 $ 176 $ 185

*From Fines, Court Costs, and Treatment Fees
**Financed From Tax Base
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to Complete Selected Functions

Figure 4-17
Example of Estimated Elapsed Time

Ist District 2nd District
FUNCTION
Traditional [ Driver Traditional |Reduced
Probation Improvement | Probation Charge
F===== m————ere — — |
Enforcement/Case Finding
Detect-——Breath Test 1-2 Hrs. 1-2 Hrs. 1 1/2 Hr. |1 1/2 Hr.
Breath Test-—Release 1/2-1 Hr. 1/2-1 Hr. 1/2-1 Hr. 1/2-1 Hr.
TOTAL 2-3 Hrs. 2-3 Hrs. 2-2 1/2 Hrs.|2-2 1/2
Hrs.
Adjudication _
Release-—»—Arraign 1 Day- 1 Day- 1 Day- 1 Day-
1 Week 1 Week 1 Week 1 Week
Arraign——Pretrial 4 Weeks 4 Weeks 4 Weeks 4 Weeks
Pretrial-—»Trial 4-8 Wks. None 4-8 Wks. None
TOTAL 8-13 Wks. 4-5 Wks. 8-13 Wks. 4-5 Wks.
Sanctions/Diagnosis/
Referral/Treatment
Trial-—»=PS] 2 Weeks 2 Weeks 2 Weeks 2 Weeks
PSI —-Treatment 3 Weeks 4-6 weeks "1 Week - 11 Week
Treatment—p—Release 6 Months- 6 Months- 9 Months- {6 Months
. 1 Year 1 Year 1 Year
TOTAL 31-57 Wks. 32-60 Wks. 42-55 Wks. |29 Weeks
ALL 39-70 Wks. 36-65 Wks. 50-68 Wks. |33-34
Wks .
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SUMMARY

A good system description is an essential prerequisite to a
methodical program of change for health/legal systems. Such a
description provides a baseline for designing and evaluating system
improvements. It should contain three basic elements.

The first element deals with a jurisdiction's drinking-driving
problem. Information about drinking drivers who were involved in
highway crashes and information about the role of alcohol in causing
such crashes are needed for their description.

The second element is concerned with the operation and
environment of the system. A functional approach is best suited
for developing and presenting such a description. In essence, this
approach bréaks down the functions of a system into more specific
subfunctions, which are then described in terms of their needs and
their products. Historical factors influencing how the system
evolved to its present state are also described.

System performance is the third and final element of the
description. In the sense used here, performance means the ability
of a system to accomplish its functional objectives and to operate
within the Timits imposed by fundamental constraints. Top-level
functional objectives are to enforce laws/find cases, adjudicate,
diagnose, refer, sanction, and treat drunk drivers. Processing time
and cost are the two top-level constraints that can be measured
quantitatively, but fairness and attitudinal constraints are also
important and should be considered, at least subjectively, in a
system description.

Sources of information needed for the system description are
varied. Problem definition information can best be developed from
accident investigation studies and roadside surveys; however, police
accident reports and driver records, supplemented by information from
other studies, may have to suffice in some jurisdictions.

A survey of system agencies is required for providing information

about a system's operations, environment, and performance. Such a



survey should be conducted by the staff from a system's agencies, for
example, the probation department or the prosecutor's office.
Information should be obtained through informal personal jhterviews
using collection guides rather than formal questionnaires. Special
"side studies"” may be needed to develop useful and reliable
quantitative measures in some areas, for example, the number of
convicted drunk drivers who received various kinds of treatment in a
given year. ‘

We note that the full system-descrintion procedure presented in
this chapter can require considerable resources to implement. Some
jurisdictions may not possess such resources and will have to bypass
some of the steps. Nevertheless, we recommend that all jurisdictions
take the time to develop and maintain at least a top-level
description of their system. The usefulness of this device in
planning and coordinating system operations will far outweigh its
cost.

The system description will be useful for comparing a given
jurisdiction's system with systems in other jurisdictions and for
learning from the experience of jurisdictions with similar systems
and problems. How to use a system description in designing new or
improved health/legal systems is treated in detail in the next

chapter,
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Designing and Planning Changes
to Health/Legal Systems

Health/legal system design is best viewed within the context of
change. Whether you are designing a new system or improving the one
you already have, you will be concerned with determining what changes
should be made in the present approach to your alcohol-crash problem.
This section presents a method for making this determination. The
method is rooted in the risk-management framework described in
Chapter 2 and involves three areas of analysis:

e identification of problems and causes of problems in
your present system,

e development of alternate strategies for solving these
problems, and

e selection of a preferred strategy for detailed design
and implementation.

In the presentation of this method, illustrative examples
suggested by our case studies and the literature will play an
important role. This will preclude the abstractions and the many
additional pages that would be needed to describe a general theory of
health/legal system design. While the examples are fictitious, the
problems and solutions they illustrate have occurred in real-world
systems. Appendix A contains detailed infaormation about real systems
studied in this project. Case studies sponsored by NHTSA under a
previous contract (Palmer et al. 1976) also contain information about
problems in operating health/legal systems.

IDENTIFYING SYSTEM PROBLEMS AND THEIR CAUSES

System changes are made to improve a system's performance in
achieving its functional objectives and accomodating its constraints.
We use the term "problem" to indicate the existence of such a need.
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As was discussed in Chapters 3 and 4, measurements of performance
include number of drunk driving arresfs per drunk dcivinq violation,
number of correct diagnoses per arrest, and number of correct
sanction choices per diagnosis. Performance indicators include the
resources, procedures, attitudes, and information that are used in
the various functional areas.

Unfortunately, no sure-fire formula can be given for determining
when a given component's level of performance is high enough. As
noted elsewhere in this manual, research has not been able to tell
what percentage of drunk drivers must be arrested, diagnosed,
punished, and treated in order to achieve a satisfactory level of
nerformance. NHTSA's Alcohol Safety Action Projects (ASAPs) achieved
drunk driving arrest rates as high as 3.5 percent of licensed drivers
per year, but no correlation was found between arrest rate and the
incidence of drunk driving. Many ASAPs and other jurisdictions have
achieved a high rate of diagnosis, referral, and treatment (in some
cases, more than 90 percent of those arrested), but the resulting
effect on drunk driving is not known (U.S. Department of
Transportation 1975a).

Thus, at this time, only general, mostly qualitative criteria can
he given for assessing performance. These criteria were developed
from the discussion in Chapter 3, and are summarized in Fiqure 5-1.
Problems may occur in a health/legal system when any of the criteria
are not met.

Problems in a health/legal system are highly interconnected and
may not be obvious. Thus, analysis requires a systematic approach.
The functional analysis technique used in Chapter 4 for developina a
system description provides such an approach. Its use in problem
analysis involves the following steps:

1. Examine each system function and subfunction to
identify performance deficiencies (i.e., problems).

2. Trace each problem backward through the system to
determine its origin and forward to determine its
effects. This will result in the identification of
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interconnected sets or “"chains" of problems.

3. Set aside for further aétion those problem chains
that have, in your judgment, a serious effect on
system performance.

Several examples of problem-chain analysis in four hypothetical
health/legal systems are presented step-by-step below. The examples
have a common theme: The problems cited all affect a system's.
ability to deal appropriately with multiple drunk-driving offenders.
They thus illustrate how different types of processes in different
jurisdictions can experience different "failures" that have a common

ultimate effect on system performance.

Loss of Information in a Reduced-Charge*Process

This problem chain first surfaced during a routine analysis of the
treatment facilities serving Lakeview, a bedroom community adjoining
a large urban center in the midweét. It was found that the number of
drunk drivers being referred to more "intensive" treatment modes
(such as individual therapy and inpatient treatment) had steadily
dropped since Lakeview had dropped its probation case-disposition
process and adopted the earned-charge-reduction approach. Checking
backward through the system, analysts found no reluctance on the part
of alcohol counselors to recommend these treatment modes when
diagnosis indicated they were needed. Nor was there any hesitancy
among prosecutors, judges, and defendants to accept the
recommendations of the counselors. The counselors themselves were
found to be well trained and using accepted procedures to produce
diagnostic reports of high quality.

Examination of roadside survey data showed no significant change
in the blood alcohol concentration (BAC) distribution of drivers on
the road. Likewise, the limited BAC information that was available
for fatally injured drivers suggested no sudden shift toward Tower
BAC drivers. Thus, there was no apparent reduction in drivers who
needed treatment. '

The analysts pursued the problem into enforcement, thinking that

158



procedures there might have changed so as to reduce the percentage of
drivers with high BACs. No such changes were noted and police
officials were generally surprised that such a problem existed. They
performed a quick analysis of their BAC test results and found that,
if anything, the BAC distribution of drivers arrested for drunk
driving had shifted toward slightly higher values.

Becoming somewhat perplexed, the analysts returned to the agency
that was coordinating the treatment program. This time they decided
to do an in-depth study to see what other characteristics of referred
patients had changed along with their drinking-driving habits. As it
turned out, no such study was necessary. On their first reading of
the data, the analysts found that the patients in the intensive
treatment group were now nearly all residents of Lakeview. By
contrast, only about half of the group had been Lakeview residents
before the changeover to earned charge reduction.

In Tooking for explanations for this finding, one analyst recalled
from the functional description that the number of prior
alcohol-related driving offenses had been used as a major identifier
of drinking~drivers. Under the new case-disposition process, drunk
driving was being reduced to reckless driving, so that there was no
DMV record of prior drunk driving offenses for drivers who had
accepted the Lakeview program. However, the Lakeview prosecutor's
office kept a separate file of case records for Lakeview residents on
the presumption that most nonresidents would not be repeat offenders
in Lakeview anyway. The prosecutor's records were annotated to
indicate the original charge. Thus, when alcohol counselors checked
driver records at the DMV and the prosecutor's office, only multiple
of fenders who were Lakeview residents would be identified.

Having traced the original problem to its root cause and
identified several derivative problems along the way, the analysts
considered some possible additional, "secondary" impacts, namely:

@ loss of public and system (e.g., enforcement) support
because of failure to deal appropriately with
high-risk drivers;
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e loss of confidence in information available for
choosing sanctions; and
o waste of system resources because of repeated
referrals of multiple offenders to treatments designed
for first offenders.
The primary problem chain for this example is diagrammed in Figure
5-2.

Loss of Inducement for Treatment in a Probation Process

Rio Charro is a stable, conservative southwestern city of 500,000.
It developed its own health/legal system in the mid-1960s after an
influential judge, who was a recovered alcoholic, set up an
experimental program to refer alcoholic drunk drivers to an
Alcoholics Anonymous chapter. The court system in Rio Charro had had
a highly competent and efficient probation department for felony
cases for many years before the drinking-driving program was
initiated. The new program attached itself quite naturally to this
existing structure and gradually evolved into a comprehensive
health/legal system that referred a wide range of drinking-driver
types to an impressive array of treatment modalities.

The statutory environment had always been supportive of a
probation case-disposition process. Fines, jail sentences, and
driver's license sanctions for drunk driving were highly flexible and
left a great deal of discretion to judges. The probation statute
permitted final disposition to be delayed by up to five years while
the convicted drunk driver completed his treatment program,

Suddenly, in 1974, the legislature, on the last day of session,
made mandatory the previously discretionary thirty-day jail sentence
for second-offense drunk driving within five years. No one had
expected this bill actually to pass, and it probably would not have
except for some last minute political "horse trading.” As a result,
Rio Charro was totally unprepared for what followed.

Rio Charro's program had not deliberately been designed after a
systematic consideration of alternative approaches. Change had come
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naturally and informally in response to strongly applied stimuli.
There was therefore no tradition or mechanism for responding in a
coordinated way to the new law. The city chose to let the system
"adjust" to the new law as it had adjusted to less abrupt demands in
the past.

By the end of 1976, a host of problems had arisen and Rio Charro's
program was in trouble. The problems were so diverse and pervasive
that it was hard to believe they could all stem from the new statute.
First, the arrest rates for drunk driving had decreased by nearly
thirty percent. Also, drivers who were arrested were being charged
with drunk driving less frequently. When the drunk driving charge
was retained, there was decreased likelihood of a guilty plea annd a
greatly increased chance that the charge would be reduced by a plea
bargain. |

The conviction rate had also decreased drastically. Before the
mandatory jail sentence became Taw, the conviction rate for drunk
driving was more than ninety percent. it had now decreased to
sixty-two percent. Further, a much smaller percentage of convicted
drunk drivers was being referred to treatment, even though the
percentage being diagnosed had not changed significantly.

The impact of all of these changes on the treatment function was
enormous and was in fact the first effect of the new law to be
noticed. Many drivers were refusing to accept the treatment option
because judges could no longer eliminate jail sentences in exchange
for an agreement to participate in treatment. Other drivers were
being diverted from treatment by plea bargains. Before the mandatory
jail sentence, about seventy-five percent of arrested drunk drivers
were being referred to treatment. Now, only about twenty-one percent
were being referred. All in all, the number of treatment referrals
was only about twenty percent of what it was before the new law. The
main treatment facility had already had to lay off several
counselors, and there was talk that the new treatment facility would
have to close soon because of a lack of patients. .

Figure 5-3 depicts the problem chain that developed from the new
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law's requiring a thirty-day jail sentence for drunk driving.

Sentencing Restrictions and Lack of Resources in a Delayed
Sentence Process

Centerville is a city of about 250,000 population located in the
southeastern part of the country. Its case-disposition system for
drunk drivers is a variation of the reduced sentence type. Treatment
conditions are imposed after conviction, and final sentencing occurs
after the required treatment period has elapsed. If the court is
satisfied that the treatment period has been completed, a reduced
sentence is imposed. A conditional sentence is imposed after
conviction and final sentencing occurs after the required treatment
period has elapsed. Nearly all convicted drunk drivers are given the
opportunity to participate in Centerville's alcohol program. They
are diagnosed and referred after conviction. Diagnosis, referral,
and treatment supervision are all performed by court counselors.
Treatment is provided by a state agency with a regional facility that
serves Centerville and several other smaller cities and towns in a
three-county area. A wide range of treatment modalities is offered.

A major problem in Centerville's health/legal system appeared when
a convicted drunk driver with a long list of alcohol-related driving
convictions struck a group of pedestrians waiting for a light to
change at a downtown intersection. Two pedestrians were killed and
two others were seriously injured in the collision. The driver's BAC
was .22% w/v. The incident was reported in a front page story in the
Centerville Times. The story was later expanded into a series on

Centerville's "soft" approach to dealing with drunk drivers when it
was found that the driver of the "death car" had recently been
convicted of drunk driving and had been assigned to the court-based
treatment program.

Further digging by the investigative reporter revealed that the
driver had entered the program six weeks ago and had attended only
the first two sessions of his assigned therapy. The reporter found
that less than ten percent of referred drunk drivers completed their
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treatment program. Half of the drivers attended less than twenty
percent of their program. Despite this generally low participation,
only five percent of the drivers referred received harsher punitive
sanctions at final seatencing as a result of their failure to keep
their bargain with the court.

Centerville's court was a part of a unified court system that had
recently been established in the state. The traffic court division
of the state court was directed by the state's chief justice to
perform an in-depth analysis of Centerville's court referral program
for drunk drivers to determine what had gone wrong and what might be
done to correct the situation. Suspecting that the problem might be
a symptom of other more fundamental problems, the study group decided
to analyze each function of Centerville's health/legal system,
starting with the treatment function.

After discussing the problem with the director of the treatment
facility and examining the records of court-referred drunk drivers,
the study team arrived at a partial explanation of the primary system
failure that had led to the pedestrian accident. First, it found
that there was Tlittle or no supervision of drunk drivers referred by
the court. Neither court counselors nor treatment staff were
checking to see if referred drivers were complying with the
reduced-sentence condition set down by the court. Second, few
convicted drunk drivers were being referred to the long-term, more
intensive modalities that might be indicated for treating drivers
with severe drinking problems.

The study group next conducted a series of interviews with the
judges of the Centerville District Court. It was found that judges
were imposing final sentences on an exception basis. The judge would
ask the court counselor if there was any reason why the sentence
should not be reduced. If the counselor know of no reason for
imposing a harsher sentence, the judge would automatically impose the
punitive sanctions stipulated in the reduced sentence. Because they
did not closely supervise their clients, the counselors seldom could
provide the judge with any reason for not reducing the sentence, and
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nearly all drunk drivers were automatically given the reduced
sentence. R

The study group also found that judges seldom preécribed intensive
treatment because of a state Taw limiting the time between conviction
and sentencing to sixty days. Several judges observed that this
policy should not present any difficulties, because the court
counselors seldom recommended long-term treatment programs anyway. In
fact, most judges said that they seldom read the'preéentence reports
because they nearly always recommended the same "treatment"--a
six-week alcohol education course.

The study group next contacted the court counselors' supervisor.
The group found that two counselors were assigned to drunk driving
cases. Each counselor maintained a caseload of about 350 clients.
The group was aWare of a state law requiring detailed presentence
investigations for all convicted drunk drivers and wondered how that
and other related activities could be accomplished with only two
court counselors. The answer provided was that the counselors did
not perform any "other related activities" (including supervision of
clients). More counselors could not be hired because of Tack of
funds. Moreover, despite the detailed work-ups they performed, they
seldom recommended longer-term treatment for severe pfobiem drinkers
because they knew the judges could not delay sentencing long eneugh
to complete treatment. ,

Discussions with prosecutors and police officers revealed a
surprising lack of knowledge about what was happening at the other
end of the health/legqgal pipeline. Conviction rates were high and
drunk drivers were receiving punitive sanctions as well as treatment.
There were few trials because most drunk drivers were pleading quilty
to the original drunk driving charge. Thus, the police were
continuing to arrest and the prosecutors were continuing to prosecute
drunk drivers,

The study group concluded that there were several serious problems
in Centerville's health/legal system that were strongly affecting the
system's ability to provide appropriate treatment for drunk drivers.
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The group identified a problem chain that was somewhat more complex
than those in the two preceding examples. Centerville's problem
chain was actually several interconnected chains, each culminating at
treatment (see Figqure 5-4). | ’

Narrowly Defined Target Group in an Administrative Process

Northington is a large population center in the northeastern
United States. It used a suspended sentence process to refer only
alcoholic drunk drivers to treatment programs before a state law was
passed requiring all first-offense drunk drivers to attend an alcohol
education program. The new program was run by the state DMV in
collaboration with the state's Department of Substance Abuse, which
had established a series of regional treatment centers that provided
a wide range of services for persons with alcohol and other drug
problems.

The new statute required the DMV to suspend the driver's license
of all persons convicted of drunk driving. First offenders received
a six-month suspension, and drivers convicted of a multiple offense
received a one~year suspension. First offenders could get a
provisional license upon entering the alcohol-education program and
could have their suspension lifted after satisfactory compietion of
the program. Multiple offenders were not eligible for the education
program or the provisional license.

In terms of participation, the new alcohol education program was
an immediate success. Ninety-seven percent of all convicted first
offenders in Northington participated in the program during its first
year of operation. The state's Office of Highway Safety did a study
of the program's performance in Northington and other participating
jurisdictions and concluded that the program was significantly
reducing drunk driving recidivism. The basis for this conclusion was
that convictions for multiple-offense drunk driving had decreased by
sixty percent since the start of the new program.

The Chief of Police of Northington was surprised to hear that
recidivism had decreased and asked his data processing department to
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check arrest records and determine the percentage of persons arrested
for drunk driving who had prior convictions for drunk driving. The
record check showed no siqnificant change in this percentage during
the first year of the new alcohol program and also showed no change
in absolute number of arrested drunk drivers with "priors." The
chief asked the head of his statistical analysis group to look into
the matter further to see what was happening to the missing multiple
offenders.

The analyst checked with the city attorney's office first. She
found that arrested drunk drivers with prior convictions were
routinely being plea bargained down to first-offense drunk driving or
even reckless driving. The city attorney claimed that this was
because defense attorneys were requesting jury trials for
multiple-offense drunk driving and a "huge" backlog of cases awaiting
trial resulted. Further, the city attorney said that after a case
got to trial, juries would seldom convict the defendant and when they
did, defense counsels would often appeal to the Superior Court where
the case would be heard de novo. The city attorney said that the
Superior Court regarded drunk driving cases as a "nuisance" and that
the cases would sometimes "get Tost" or be dismissed.

Further checking with the trial level and the appellate court
confirmed the city attorney's analysis of the situation. The analyst
also learned that some judges were dismissing first offense drunk
drivers because they resented the DMV "usurping" their discretionary
sentencing prerogatives.

The analyst was then able to construct the full problem chain (see
Figure 5-5). A new law designed for early interdiction of drunk
driving "careers" had caused a significant breakdown in existing
processes for dealing with drunk drivers who were already a serious
threat. Prosecutors were failing to prosecute, juries were failing
to convict, and appellate courts were failing to retry multiple
offenders. Court backlogs had increased rapidly and there was the
beginning of a judicial "backlash" even against the process for
handling first offenders. The analyst suspected that all of this had
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already begun to affect enforcement and that reductions in arrest
rates would soon be noticed.

Early Identification of System Problems

The problems described in the preceding examples became known to
health/legal personnel only after a serious impact on system
performance had become apparent. Even then, personnel in some
functional areas were unaware that a problem in another area was
undermining their efforts and the ultimate performance of the system.
it would have been better to have identified the problems and their
causes before the problems had become so serious and when less
drastic corrective actions would have worked.

Early identification of system problems requires that each
component of the system continually monitor its performance. When
unacceptably low levels of performance are noted, representatives of
other system components should be notified and meetings held to
review the problem and to identify alternative strategies for solving
the problem. Both quantitative performance measures and qualitative
performance indicators should be monitored to determine whether
absolute levels of performance are high enough and to note any
unacceptable reductions in performance. -

One way of doing this is to maintain a current system description.
One person should be assigned this responsibility and should
reqularly publish and distribute revisions of the system description.
Also, some formal mechanism (such as a system coordinating committee)
should be established to review system performance and to recommend
strategies for improving it when necessary. Each functional area
must have a representative on such a committee so that the total
impact of proposed changes can be considered.

DEVELOPING ALTERNATIVE STRATEGIES FOR SOLVING SYSTEM PROBLEMS
The second step in the health/legal design process is to develop

possible strategies for eliminating or ameliorating identified

problems. The problem chain diagram is a good starting point in
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developing such strategies. The remedies can be aimed at the root
causes of the problems or at intermediate causes.

For example, in Lakeview'an alteration in the procedure used to
induce a drunk driver to enter a treatment program spawned a probiem
chain in the reduced charge procass (see Fiqure 5-2). The new
procedure reduced drunk driving to a nonalcohol offense, and a
subsequent loss of information about prior drunk-driving offenses
undermined sanctioning, referral, and treatment. Thus, two
root-cause remedies are immediately sugqgested:

1. Eliminating the necessity to reduce the charge to a
nonalcohol offense by defining more than one level of
drunk driving. A driver charged originally with a
higher-level alcohol offense with relatively severe
punitive sanctions could have the charge reduced to a
lTower-level alcohol offense with less server
sanctions in exchange for participating in an agreed
treatment program.

N
L

Reverting the processing procedure to a
reduced-sentence process, thus eliminating the
necessity for any charge reduction.

Intermediate-cause remedies for the same problem chain could include:

1.  Annotating the driver record to indicate the original
drunk driving charge.

2. Developing other diagnostic criteria for determining
the need for more intensive treatment and punitive
sanctions. Such criteria would place less weight on
prior drunk-driving convictions as an indicator of
sanctioning needs.

The root cause of the problem chain in the probation process in
Rio Charro was the law requiring a jail sentence for anyone convicted
of a multiple-offense drunk-driving charge (Figure 5-3). This
suggests two root-cause remedies for improving system performance:

1. Eliminating from the drunk-driving statute the

provision for mandatory jail sentences for multiple
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of fenders.

2. Switching to a reduced-charge process that would not.
require conviction of the multiple-offense charge to.
enrol]l the defendant in a treatment program.

Two intermediate-cause strategies for the probation problem chain
would be:

1. Providing other inducements to multiple offenders for
participating in a treatment program, for example, a
provisional driver's license and smaller fines.

2. Providing preferred "jail" facilities for multiple
of fenders who participate in treatment. Such
treatment could initially be provided by the jail
facility during the term of incarceration.

The problem chain in the Centerville delayed sentence had two root
causes (Figure 5-4). First, a lack of resources precluded adequate
diagnosis and supervision of drunk drivers., Second, a state law
limiting the period between conviction and final sentencing prevented
referral to more intensive treatments, which required more time to
complete than the law allowed. '

An obvious remedy for the first root cause would be to provide
more resources for diagnosis and supervision, possibly through
treatment fees charged to convicted drunk drivers. An alternate
strategy for providing more resources would be to switch to an
administrative process and let the DMV perform the diagnosis and
supervision. Another strategy would be to organize treatment
agencies with statewide funding to support comprehensive services.
Strategies to cope with the time limitation might include:

1. Eliminating the law restricting the time between
conviction and sentencing.

2. Changing the law to increase the time betweeh
conviction and sentencing. ’ '

Changing to a reduced charge or probation process.

4. Imposing final sentence before completion of

treatment and suspending a portion of the sentence
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. upon completion of the treatment (i.e., a
suspended-sentence process).

The problem chain in Northﬁngton had its root cause in a law
establishing a treatment program for first offenders and mandating
harsh driver's license sanctions for multiple offgnders (Figure 5-5).
The program in effect destroyed the jurisdiction's existing program
for dealing with drunk-driving multiple offenders. Some obvious
possible strategies aimed at the root cause of this problem chain
include:

1. Eliminating the law establishing the new procedure.

2., Modifying the law to allow multiple offenders to
participate in the administrative process.

3. Modifying the law to allow multiple offenders to
obtain a provisional license if they participate in a
court probation treatment program.

4, Establishing a hybrid process using a reduced-charge
approach for multiple offenders.

Some strategies for dealing with derivative problems of the new law
might include:

1. Expanding the system's processing capability to
handle the increase in jury trials. A tax on
alcoholic beverages might be used to provide funds
for financing the expansion.

2. Changing the state constitution to eliminate jury
trials for drunk driving offenses.

3. Passing a law prohibiting plea bargaining of drunk
driving offenses.

4, Making district courts the courts of record to
eliminate trials de novo for all appealed
drunk-driving cases.

5. Passing a law giving judges the authority to
recommend the period of license suspension for first
offenders (to address judges' belief that their
sentencing power is being usurped).
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" Note that the adoption of one remedy does not necessarily preclude
the adoption of another complementary remedy. For instance, in the
last example ‘above,; one might want to employ a strateqy involving a
chanqe’in'ﬁrcourt probation process, an expansion in processing
capability, a law prohibiting plea bargaining, and the elimination of
trials de novo for appealed drunk driving cases. Also note that none
of the strategies listed above can'be recommended at this juncture as
the optimal solution for the problems it addresses. Each strateqy
must be methodically analyzed to determine its overall effect on the
particular health/legal system in which the problem chain occurred.
Sometimes such anganh1ysis will show that a strategy that appears
desirable on the surface will have unforeseen side effects that are
worse than the original problem it sought to solve.

SELECTING A PREFERRED STRATEGY FOR A SYSTEM PROBLEM -

- 'The final ‘step in-the health/legal preliminary design process is
the selection of a problem-solving strategy for detailed design and
implémentation. Factors to'consider in deciding which remedy to
select include:

o the ability to accomplish the system's functional

objectives,
"¢ “the-ability to meet system constraints,

e the ease and timeliness of implementation, and

e the Yikelihood of ‘a successful implementation.
The ‘first two criteria state the need to select the strategy, which,
when implemented, will result in the highest level of system
performance. The last two criteria relate to the need to select the
strategy that can be implemented when needed.

Determining the effect of each possible stategy on system
pérformahce requires a function-by-function analysis of the
‘health/legal system.. With current knowledge this analysis will have
to be mostly subjective and qualitative, since we do not have a
computerized model of health/legal systems that would accept design
changes as an input and calculate performance as an output. Our only
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"model" is the system description, which desCribes'the interrelated
system functions and which estimates the performance of the
"baseline" or current system 1n accomp11sh1ng functional objectives
and meeting system constraints. The strateqy that results in the
best overall performance and can meet 1mp1ementat1on requirements is
selected for implementation. ' o , -
In summary, then, the process for se]ect1ng the preferred
problem-solving strategy involves four steps:
1. for each candidate strategy, rev1se the system
description; ' ' '
2. estimate the performance of each rev1sed system,
3. estimate the 1mp1ementat1on requirements of each
revised system; and = - o ' B
4, select the strategy that has the h1ghest performance
and meets the implementation requ1rements
The remainder of this section 1llustrates the application of these
steps in choosing strategies. The strategies to be assessed are
taken from among those that were suggested in the preceding section
for solving the problems that arose in the four hypothetical
health/1ega1 systems. ‘

Selection of a Strategy for the Loss-of-Information Problem in
the Reduced Charge System . : |

Lakev1ew established an A]cohol Safety Project Coord1nat1ng
Committee (ASPCC) to’ se]ect a strategy to deal with their loss of
information. The comm1ttee was composed of . representatwves from a]]
the functional areas of thewr\hea]th/]ega] systems and included a
state legislator, the chairperson of the city council, the chief of
police, the chief prosecutor, the head of the public defender's
office, the head alcohol counselor, the presiding judge, the director
of the county's alcoholism prevention counci1, a representative from
the state DMV, and.the chairperson of the Citizen's Committee for
Highway Safety. ASPCC was qu1ck to . agree that on]y two strategies
had any chance of work1ng in Lakevwew :
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1. establishing a two-level drunk driving offense, or
2. revising the driver record system so that convictions
for reduced charges would indicate the original
drunk-driving charqe.
The committee appointed a working group of specialists from component
organizations to revise the system description to reflect each
strategy.  The working group prepared a chart summarizing the
expected impact of the strategies on each functional area, system
~constraints, and implementation requirements. The chart was reviewed
by ASPCC and "finalized" in the form shown in Figure 5-6.

Strategy One was viewed as more desirable in the long run by all
committee members except the DMV representative. She said that her
agency’did"hot favor a two-level drunk-driving offense because of the
necessity for extensive changes in the administrative rules for
suspending énd reinstating the driver's license. The state's uniform
traffic ticket and complaint (UTTC) and the driver record system
itself would also have to be modified to reflect the two-tiered
offense. The committee members noted that even if these objections
couid be overcome (and they believed that they could), a statute
chahge could not be made for two years because the state legislature
would not meet again until then.

Strategy Two was unanimously accepted as more desirable in the
short term, although there was some concern about a poséibli
due-process violation in using charges rather than convictions as a
basis for sentencing. It could be implemented fairly quickly at low
cost with minimal effort and with high confidence of success. Thus,
the consensus of the committee was to adopt Strategy Two as e
short-range solution and work toward the adoption of Strateqy One in
the longer-range future. Plans would be made for getting the statute
change through the state legislature at the same time that plans were
being made for retraining, modification of the driver licensing and
driver record systems, changing the UTTC, and informing the public
about the new statute. |
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Figure 5-6

Impact Analysis of Strategies to Remedy
the Loss of Information in a Reduced-Charge Process

STRATEGY
IMPACT ARSA
1. Two-leval drunk-driving offense. 2. Annotated driver record.

Requires change in state statute. State legisla- No statute change required, Administrative rules
LAW ture meets in two years. Some Opposition expec- cnanges required. DMV will cooperate.
GENERATION ted. Administrative ryles changes also required.

OMV opposes.

No large impact expected. Police will continue Favorable impact on police attitudes. All other

ENFORCEMENT/ to arrest on more serious charge, Mildly unfa- impacts negligible.

CASE FINDING

vorable effect on police attitudes. Uniform
traffic ticket would have to be changed. -

Would provide necessary information for diag- o
Q.

Would provide necessary information for diag-

ADJUDICAT ION/ nosis. New policy required for prosecution. nosis. No new prosecutor's policy required.
DIAGNOSIS fense counselor may object because of more seri- Little objection expected from defense counselor.
ous reduced charge. Would increase number of Negligible increase in number of cases going to
cases going to trial by about ten percent. trial. .
Harsh i anction 1 imposed. In-| ~Retains the least harsh formal punitive sanc:
SANCTIONS/ fo:;a7r93:?t1v:es:nciiozss(??:.d ?zsugggce rates)| tions. [Informal punitive sanctions will be
REFERRAL/ will be harsher. Would provide necessary infor- harsher than at present. Requires a different
TREATMENT mation. reporting procedure for judges. Would previde
’ necessary information..
C 1 rarrness/ ; fati
j b ion.
: HUMANENESS Minimal impact. Possible objection by state bar association
S 1 pusLIC
; ATTITUDES Favorable. Favorable.
f cosT- Minimal impact. Minimal fmpact.
N - :
l TIME izzgcze;?crease due to more cases not being Minimal impact.
Long lead time. Lobbying required. Minor re- Short to moderate lead time. Moderate retrain-
P N training required, especially for judges, DMV ing required. Minor modification to driver
RE LE"E:T TION, personnel. Requires modification of driver re- record system required. Minimal risk of failure,
QUIREMENTS cord system and uniform traffic ticket. Minor
public {nformation campaign needed. Moderate

risk of failure,
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Selection of a Strategy to Remedy the Loss of Inducement for -
Treatment in a Probation Process

The mayor of Rio Charro appointed a five-person commission to
examine possible strategies to deal with the problem chain caused by
the new statute's requiring a thirty-day mandatory jail sentence for
a second drunk-driving conviction within a five-year period. Members
of the commission were the chief judge, the city attorney, the
director of the probation department, the director of the program for
alcohol abuse, and the deputy mayor. After careful study of possible
strategies (see Figure 5-7), the group selected two as having the
most promise:

e changing the case-disposition process from probation
to reduced charge, and
e using preferred jai1! facilities to provide treatment
for muitiple offenders,
The commissioners ultimately decided to select the reduced-charge
strategy mainly because they believed that plea bargaining of
multiple-offense drunk driving had already become a "fact of Tife" in
their system and, if improved, could be made to work. They agreed
that the "preferrad jail" was not a strong enough inducement for
multiple offenders. They reasoned that by incorporating the
requirement of treatment into the plea-bargaining process they would
at least increase the percentage of drunk drivers that was being
referred to treatment. '

Another factor that entered into their decision was cost. The
charge-reduction process would cost about the same as the present
process. All of the present facilities could be used and no new
court employees would be needed. The preferred jail strategy would
have brought considerable expense to acquiring and running a new jail.

Finally, Rio Charro selected the reduced-charge process because of
the belief that it would be easier to implement key changes at the
local level, where, the commission felt, the jurisdiction had
adequate power. The preferred jail strategy could introduce an array
of external problems, including the need to convince the state
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Figure 5-7

Impact Analysis of Two Strategies to Remedy

the Loss of Inducement in a

Probation Process

IMPACT AREA

STRATEGY

. Change to reduced charge process to get treat-

ment participation

2. Provide preferred jail fagilities fer multiple
offenders in treatment.

LAW
GENERATION

Law changes would not be necessary. There is al-
ready authority vested i{n judge or prosecutor to
reduce or dismiss OWI charges. Statutory em-
bodiment of the procedure would be helpful to
blunt charges of unfairness or favoritism.

Appropriations for preferred jat) facilities
would have to come from state legislature or io-
cal government. A statute might be required
designating treatment agency as a jail.

Chances for appropriation slim since new jail
was recently built.

ENFORCEMENT/
CASE FINDING

A significant ‘mpact possible. The cause of
palice dissatisfaction s stiil present--pliea
bargains. Policy may be negative ta formal plea
bargain procedure. However, police may feel
that since plea bargaing are a fact of life, a
formal procedure that includes treatment is an
improvement. [f they feel this way, arrest rate
is 1{kely to increase.

No impact likely. The cause of dwingling drunk
driving arrest, plea bargaining, would still
exist. It is possible that arrest rates might
drop even more if police perceive “preferred
jail" as a “country club.”

Charges of drunk driving would likely fncrease
since 1t would be a firm policy to reduce later.
There would be many fewer guilty pleas to, as

No significant impact likely. Second offense
drunk driving defendants would continue to oer-
ceive the preferred jai) as onerous. They

3?:3252?;10“1 well asg convictions of, drunk driving. Uniess would continue to try all methods to get charge
appropriate steps were taken, there would be a reduced or dismissed.
reduced ability to diagnose drunk drivers based
on prior drunk driving convictions.
Great impact in referral rates. [f treatment A significant impact is likely. Those defendants
SANCTIONS/ conditions were incorporated into plea bargain- that are convicted of second offense OWl would
REFERRAL/ ing process, drunk driving charge reductions be likely to want to participate in treatment to
TREATMENT would not preclude treatment. Treatment facility receive preferred jail. If treatment center
could stay open and rehire counselors when court could provide preferred jail facilities, it
referrals increased. could remain open. Maximum impact could not be
obtained however, {f plea-bargained drunk
. drivers did not receive treatment.
FAIRNESS/ A significant impact. Charge reduction process It is probable that preferred jafil would be con-
HUMANENESS would have to be administered fairly to avoid sidersd more humane than jail.
[ charqes of favoritism. . ettt
o PRI
2 ATTITUDES Favorable Favorable
T Little or no impact--since no new processes would Righ impact--cast of providing preféPred Jail
R CoST be required; could use same facilities. The cost would be high. However, costs could be reduced
A of supporting prisoners in jail for 30 days would if drunk driver paid fee for preferred jail.
1 be reducad. : :
? The time for adjudication of case would incresse, No impact.
5 TIME but time for probation would decrease correspond- .
ingly.
Some retraining of probation afficers and judges Staff for the "preferred jail" would hive to be
would be necessary, so that they would be fam- hired and trained. Staff would inciude treat-
fl1far with the procedures used for processing ment couselors, administrators and “guards.”
drunk drivers under the reduced charge process. Considerable lead time to convince legislature
IMPLEMENTATION Prosacutor would also need to become familiar to appropriate funds, then to make arrangements
REQUIREMENTS with reduced charge treatment process. Would for "preferred jail." High risk of failure in

need forms which would expedite the processing
and at the same time protect individual rights.
The defense bar would need to be educated about
the grocess.

getting appropriations.
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legislature to adopt the strategy. The commission had already
rejected the strategy calling for fhe elimination of the mandatory
jail sentence, because of a lack of support by key legislators. (One
member of the committee lamented the "lack of communication” that
caused legislative intent to be circumvented.) The commission noted
the impact of charge reduction on the court's ability to identify
prior drunk driving offenses and adopted the complementary strateqy
of annotating the driver's license to show prior drunk-driving
offenses. '

Selection of Strategies for Sentencing Restrictions and Lack of
Resources in a Delayed-Sentence Process

A study group had been established by the traffic division of the
state court system to analyze Centerville's health/legal problems.
This group was assigned the additional task of identifying strategies
to deal with those problems and was expanded to include
representatives from other components of the health/legal system.
The group selected four strategies for in-depth analysis. The system
description was modified to reflect each strategy. For the
sentencing restrictions problem the following strategies were studied
(Fiqure 5-8):

¢ <changing the law to increase the time between
conviction and sentencing, and

e changing the case-disposition process from delayed
sentence to suspended sentence.

Strategy One was rejected because it would require considerable
effort and a long time to change the statute. Also, the group
believed that there was a strdng possibility that the required
legislative support could not be obtained in the near future, even
after an intensive lobbying campaign. Oh the other hand, Strateqy
Two should be fairly easy to implement because it had been used in
limited instances in the past and was understood by the court. It
could easily overcome the time-delay problem simply by imposing the
sentence immediately after conviction and then suspending part or all
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Figure 5-8

Impact Analysis of Strategies to Remedy
Sentencing Restrictions Problem in a
Delayed Sentence Process

STRATEGY

[MPACT AREA

. Change law %o fncreass time Between convictien 1.

and sentencin

Suspend sentence upon complet1oh of treatment.

Law
GENERAT [ON

Great impact here. State legislature would nave
to change the law allowing for more time between
conviction and sentencing. This is unlikely, as
presant law was passed several years earlier to
speed up the presentence investigative process

in felonies. The only possible plan would de for
legislature to differentiate between felonies and
misdemeanors.

Since judges already have the power to impose
sentence and then suspend a portion of it upon
satisfaction of a set of conditions, there is no
impact here.

ENFORCEMENT/
CASE FINDING

No impact expected.

No impact expected.

ADJUUICATION/
OIAGNOSIS

Minimal impact expected. [f period between con-
viction and sentencing 1s increased, the length
of time before the conviction appears on the dri-
ver record is increased. This would have a neg-
ative impact on using “priors” as a diagnostic
tool.

If suspended sentence is used, it can de used
immediately, or very soon aftar conviction. As
a result, record of the conviction can be re-
ported quickly to OMV and later used as a diag-
nostic tool.

SAHCTIONS/
REFERRAL/
TREATMENT

The range of treatment alternatives would be in-
cressad. With more time, more comprehensive
treatment programs would be possible. Also, re-
ferral would be possible. If different, longer
treatment programs are recommended, judges will
be more likely to read the reports.

The range of treatment alternatives is greatly
fncreased. The judge can continue to enforce
suspended sentence conditions for a maximum of
two years. Therefore, he can continue to require
treatment as a condition of suspended sentence
for up to two years. This would greatly increase
the comprehensiveness of treatment available., If
other treatment can be recommended, the judges
are more likely to read the reports.

FAIRNESS/
HUMANENESS

For those drunk drivers needing more extensive

treatment, this strategy would be humane. Might
be objection that the process of determining who
gets more extensive treatment {s not reasonable.

Same as Strategy 1.

PuUBLIC
ATTITUOES

Public attitudes may be against the extension as
further interferencs of the court.

Public is 1ikely to favor shortening of seanten-
cing procedure. No longer necessary to appear in
court after treatment if satisfactorily compieted.

cosT

Cost of supervision of defendants for extra per-
iods of time would increase, assuming supervision
level increases.

Cost of supervising defendants would increase.
Cost of bringing defendants back to court for
final sentencing would decrease.

NAZe= D 4NZOO

TIME

Would further elongate the adjudication process,
affecting the court and the OMV.

Timq for adjudication would decrease unless treat-
ment not satisfactorily complieted.

[MPLEMENTATION
NEQUIREMENTS

Long lead time required. Extensive lobbying nec-
asaary because legislature was clear when {t set
the 60-day limit. Posaible objections from state
bar associatfon and other legal rights organiza-
tiong must be met. Some retraining would be nec-
essdry for court counsalors to acquaint them with
more treatment services than the alcohol educa-
tion coursa. Since supervision techniques would
need to be provided, more routine sypervision
procedures would need to be astablished. High
risk of failure because of need for legislative
change.

Would need procedures for tighter supervision.
Since defendant is required to come back to court
after suspended santance only if ne does not fol-
Tow through, would need someone to make sure de-
fendant follows through. Same increased familiar-
fty with comprehensive treatment mocalitfes wouid
have to be develaped as in Strategy 1. Could bde
instituted immediately. Low risk of failure if
supervision is adequate. ’
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of the punitive sanctions upcn completion of treatment.

Two strategies were also analyred for the problem of lack of
resources (Fiqure 5-9):

@ having the court require convicted drunk drivers to
pay fees for diagnosis and supervisicn, and

® organizing and financing diagnosis and supervision on
a statewide basis.

The study group had considerable difficulty in choosing between
these two strategies. The easiest solution would have been to
increase fines and costs to cover the cost of adequate treatment
supervision. 1t was believed, however, that this solution would be
unjust to the people the courts were trying to help. A recent study
of the court counselors® caseloads revealed that sixty-five percent
of the drunk drivers currently on delaved sentence had incomes below
$10,000. 7Yhe study group was unanimous in its conclusion that
increasing the fines and costs would not be fair to these people.

Instead, the group decided to pursue the statewide funding and
nrganization of drunk driver diagnostic and supervision services for
the courts. Despite the length of time that would be necessary to
organize and implement such a system, the study group was convinced
that it would be worthwhile. The state legislature had already
expressed an interest in applying some of the taxes from liquor sales
to alcohol treatment services, and the State Highway Safety
Commission, responsible for distributing state and federal highway
safety funds, was interested in setting up statewide prograhs for
drunk drivers. The group believed that such a solution was both
feasible and fair to the citizens of Centerville.

Selection of Strategies for Problems Created by a Too Narrow
Definition of the Target Group in an Administrative Process

The findings of Northington's police analyst on the negative
effects of the new law aimed primarily at first offenders were
published in a special report that was distributed widely within the
state. Acting on the recommendation of his highway safety
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Figure 5-9

Impact Analysis of Strategies to Remedy
Lack of Resources Problem in a Delayed Sentence Process

STRATEGY
IMPACT AREA 3. Court required drunk drivers to pay fees for di- | 4. Organize diagnosis and supervision through
agnosis and supervision. statewide funding.
No impact likely. Court has the authority to Appropriations would be necessary from state
assess fines and costs. Fines can be increased legisiature to set yp statewide centers for di-
LAW to statutory maximum if necessary and costs can agnising anu supervising treatment of OWIs.
GENERATION be increased as much as is reasonable necessary Also a new state agency for aaministrating such
to pay for cost of adjudication (including diag- a program wouid have to be created. [t is like-
nostis and supervision). 1y that appropriations could come fram nignway
safety funds. [t is also possible that tax
revenues could be appropriated.
ENFORCEMENT/ No {mpact likely. Arrests are aiready high and No impect likeiy.

CASE FINDING

police seem to know little about the lack of re-
sources for diagnosis and supervision.

ADJUDICATION/
0[AGNQSIS

Significant impact. With more funds available,
more court counselors could be hired, decreasing
the PS] caseload for each counselor. PSls could
be more thorough and more comprehensive treat-
ment plans could be developed. All of this con-
tingent upon solving the sentencing restriction
nroblem.

A possible negative impact would be that with
higher fines and/or costs, defendants might be
less likely to plead guilty to drunk driving and
judges ‘might be less iikely to convict.

Same impact as in Strategy } with an increase in
funds for diagnosis and supervision. Since the
fines and/ar costs would not be increased the
likelihood of decreased guilty pelas and convice
tions would not exist.

SANCTIOMING/-
REFERRAL/
TREATHENT

Great impact. With more funds, more court coun-
selors would be hired to perform the treatment
supervision, Follow-ups could be performed and
detailed attendance records kept. A possible
negative impact would be the denfal of treatment
to those persons who could not afford to pay the
extra cost of diagnosis and supervision.

Same fmpact &s {n Strategy 1. The possible ce-
nial of treatment to persons who could not afford
to pay for diagnosis and supervision would not
occur.

FALRNESS/
HULANENESS

More comprehensive treatment plans and stronger

supervision would ensure more fair and effective
treatment. The fees would need o be graduated

to allow for differences in ability to pay.

More comprehensive treatment plans and super-
vision would ensure more fair and effective
treatment. Fees could be standard decause cli-
ents would not have to pay the cost. :

PUBLIC
ATTITUDES

Public attitudes would likely be {n favor of
fees because thay cost the defendant money and
not the public.

No major impact expected.

cosT

VAL BN OO0

Cost of incresased supervision would not have sige-
nificant impact because it is borne by OWI.
However, the increased cost of court time because

- of more effective supervision procedures might

rise.

Significant impact. The cost of financing diag-
nosis and supervision would take money away from
other needs. Court costs might increase because
of more effective supervision.

TIHE

With more thorough dfagnostic work the length of
treatment programs may increase.

Same as Strategy 1.

[MPLEMENTATION
REQUIREHMENTS

Training would %e needed for the increased num-
ber of court counselors necessary to supervise
the drunk driver caseload. More routine super-
vision procedures would be necessary to ensure
that supervision is performed. A study of the
cost of supervision would be needed to determine
an accyrate amount to charge each client. Low
risk of failure since court aiready has author-
ity to acsess fines and costs.

A considerable lead time would be necessary
while the diagnosis and supervision systems were
set up statewide, Staffing and training of the
centers would be necassary. Meetings between
local courts and centers would be necessary in
order to make the essential link between the <wo.
Reporting procedures would need to be worked out
between the two. Moderate risk of failure.
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representative, the governor appointed a "blue ribbon" panel to see
what could be done to correct the problems caused by the law. The
panel included health/legal staff from Northington and other
jurisdictions because the problems experienced by Northington were
also occurring elsewhere in the state. 4

The panel concluded that the best long-range solution to the
problems was simply to modify the law to offer multiple offenders the
treatment option, but recognized that such a strategy would be
difficult to implement (see Fiqure 5-10). The legislature was
convinced that multiple offenders could not, as a group, be
effectively treated for the drinking problem that many of them
suffered and that treatment/education measures had to be applied
before they became multiple offenders. The findings of NHTSA staff
that "rehabilitation of problem drinkers contributed little to the
crash reduction results" attributed to ASAP were interpreted by many
legislators to mean that treatment programs would not work for
multiple offenders.

Thus, the panel recommended an interim stategy to deal with the
immediate problems generated by the new law. The stategy had two
parts. First, jurisdictions should adopt a reduced charge process
for multiple offenders. Plea bargaining was already occurring more
and more throughout the state and it was believed that treatment
programs could be quickly and cheaply incorporated into existing
practice. The panel recommended that a working group be established
to develop a standard reduced-charge system that could meet the needs
of local jurisdictions but which would be free of the problems known
to have plagued other jurisdictions. Northington itself had
experienced one such problem when plea bargaining of multiple
of fenders had resulted in incorrect diagnosis, misreferral, and
improper treatment for this group.

The second part of the panel's interim strategy was to make the
district courts the courts of record, so that appeals would not have
to  be heard de novo (Figure 5-11). This strateqy was selected over
another intermediate strategy, which would prohibit plea bargaining.
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Figure 5-10

Impact Analysis of Strategy to Remedy Narrow]y
Defined Target Group Problem in an Administrative System

IMPACT AREA

STRATEGY

. Modify to allow mulciple offengers to participate

in administrative process.

2. Establish hybrid process using reduced charge ap-

proach for multiple orfenders.

LAW
GENERATION

New law would be necessary to include multiple
offenders in administrative process; would have
to provide an adegquate inducement to multiple of-
feanders not to want to continue to fight their
case in court. Probability of this seems slim.
Legisiative intent was clear last year when it
decided that only first offenders should get 11-
cense back early. The feeling {s that muitiple
offendgrs cannot be renhabilitated.

No law change necessary. Courts have authority
to reduce charge already. I[ncorporating charge
reduction with treatment requirements would e
no problem in this regard. A local or state law
would be convenient, {f feasible, to insulate
the practice from charges of favoritism.

ENFORCEMENT/
CASE FINDING

An administrative process which allowed far early
return of nultiple offender's license would prob-
ably not please polica. Their primary concern as
was the legislature's, is to keep muitiple-
offense drunk drivers off the road., They are un-
happy with the present situation because wultiple
offenders are having their cases reduced to less-
er offanses ang getting their lYicenses back. The
same would happen {f there was a law allowing for
early return of multiple offenders' licenses.

Probable negative impact on police attitudes.

The police are upset about piea bargaining.
Making a plea bargaining part of 2 program would
not please them. On the other hand, ~itn less
cases gqoing to trial, the police would be nappier
not to have to appear in court as orten. Police
are likely to reduce drunk driving arrests if
they feel they are going to be plea bargained.

ADJUDICATION/
DIAGNOSIS

A great impact would be felt here. I[f multiple
offenders could get their licenses back early,
fewer would fight their cases as hard. This
would result in a small backlog of trials and
hence fewer plea bargains and appeals, and a high
conviction rate. Such a strategy would not solve
the proolem of judges' feeling their sentencing
power has been usurped. To the contrary, it may
make the judges fee] that even more of their
power 1s being taken away.

Great impact. [f a reduced charge process was
used for multiple offenders the trial backlogs
would disapoear as well as appeals. This strat-’
egy would not solve the problem that judges have
with first offense administrative sanctioning
usurping their sentencing power. Not all of the
Judges agree with plea bargaining, as a resui:,
this process would have difficulty getting the
approval of all judges.

SANCTIONS/
REFERRAL/
TREATMENT

A significant impact. If an administrative oro-
cess were ysed for multiple offenders which al-
lowed for an individualized treatment program,
more effective treatment referrals would be made.
At present most multiple cffenders are getting
reductions to first offense, for which they are
required anly to attend a short-term alcohol pro-
qram, Worse yet, at present, drunk drivers who
aopeal or get a reduction to reckless are not
getting any treatment. There could be an objec-
tion from some that punitive sanctions are being
relaxed.

A significant impact 1f all reductions of mylti-
ple offense drunk driving were conditionec

upon a treatment program. However, 1 oroblem
could exist 1f the reduction is to first-offense
drunk driving. Since there is already an admin-
istrative requirement of a short-term aicohal
program for first offenders, treatment as a con-
dition of reduction to first offense would oe

an additional requirement., Agreement would need
to be worked out to have one treatment plan sat-
isfy both requirements. The other alternative
of reducing multiple OWIs to reckless would oce
unacceptable to most judges.

FAIRNESS/
HUMANENESS

8y making the need for a reduction to a lesser

of fense unnecessary, an administrative process
will 31low for more consistent, effective dispos-
itions of individual cases.

The charge reduction program would need to de ad-
ministered consistently to escape charges of
unfairness.

PUBLIC
ATTITUDES

Possibly negative. Many citizens feel that
courts should be tough on multiple-offense drunk
drivers.

Same as Strategy 1. Especially if reduction is
to reckless. . .

cosT

Significant increase. The cost of administrating
an administrative system for myltiple offenders
would have to be bdorne by OMV. However, there
would be a significant reduction in court proces-
sing costs.

Mo significant impact. This strategy merely for.
malizes a procedure that is preasantly occurring:
plea bargaining. In fact, the cast of drunk
driving trials would drop dramatically.

WV -AZXT e PV A 2O

TIME

Not a major factor. More time would be necassary
to diagnose and supervise multiple offenders, but
this could be performed within the present one-
year suspension period. The time necessary. for
drunk driving trials and appeals would decrease
dramatically.

A large amount of time would be saved which is
currently spent on processing drunx driving
trials and appeais.

[MPLEMENTATION
REQUIREMENTS

A long lead time would be needed. Extensive lob-
bying would be necessary, which may not be fruit-
ful. There 1s strong legislative intent to take
muitiple offense drunk drivers off the road. If
law passed, DMV would have to organize structure
for diagnosing and referring clients to treat-
ment. Would also have to set up comprehensive
supervising process. Structure would already
partly exist through Oepartment of Substance
Abuse. OMV would need to convince judges that
oower was not being usurped. Would be difficuit
because sven more power would be usurped. High
risk of failure.

Short lead time. Court is already plea bargain-
ing, so no difficulty incarporating treatment.
Procedures for diagnosis, referral, and treatment
supervisfon would need to be develooed by the
court. If no personnel for this oresently avail-
able, would have to be hired. Forms and proce-
dures would be needed to protect individual
rights. Prosecutor and judge and diagnostic
supervision personnel would have to he trained

in charge reduction process. Low risk of faiiure.
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Figure 5-11

Impact Analysis of Two Intermediate
Strategies in an Administrative System

IMPACT AREA

STRATEGY

3. Pass law prohibiting plea-bargaining of drunk-

driving charges.

4.

Make District Courts courts o record to eliminate
trial de novo for drunk driving aopeals.

Major impact. The state legislature of local gov-
ernments would have to outlaw plea bargaining for

Legislation would be needed making District Courts
courts of record. This is a possibility, tecause

EQ:ERATION drunk driving. Chances of this are slim. Ples state legisiature is currently trying to unify
bargaining is thoroughly ingrained i1n the system. court system. Included in unification pian 1
proposal to make District Courts courts of recorc.
Major impact. Police are strongly opposed to plea Significant impact. Police resent having to ao-
bargaining, would strongly support this move. pear for 3 second trial 0° arunk driving in Super-
ENFORCEMENT/ Police would feel that their drunk driving arrests ior Court. They would favor making District

CASE FINDING

were more effective and arrest rates would probab-
1y increase.

Courts courts of record and eliminating a seconc
trial. This would possibly result in nigher
arrest rates.

Major impact. Demands for trials probably in-
crease. Without plea bargaining the actual in-
crease in trials would increase dramatically with
no increase in trial facilities; backiogs would

Major impact. Defense strategy of appeal tc ce:
the case dismissed would disappear. Mignt also
reduce the number of trials 1a District Cours, iF
the defense attorney thougnht ne couid not appeai 2

8?:23&5?;I0N/ be long. Large numbers of drunk drivers would be conviction. Judges wou'c be more likely ts ¢on-
untreated and sanctioned while awaiting trials. vict because they would not be afraid of being
Would be an increasing number of appeals and a overturned in appeal. Thit wou.d probably not
consequent increase in dismissals in Superior affect jury's reiuctance to caonvic:.
Court.
Major impact. Referrals to treatment for multiple Major impact. Those drunk arivers that were ap-
offenders would not improve and would probably pealing and having their cases dismissed woulc
SANCTIONS/ get worse. Defendants in the increased number of now be available for referral to treatment anc
REFERRAL/ appeals dismissed in Superior Court would not get sanctioning.
TREATMENT treatment. Those multiple offenders that are con-
victed would wait a long time before treatment
referrals and sanctions could be imposed.
¢ | rarrness/ Significant impact. Large numbers of drunk Possible objections that elimination of tria: de
0 | HUMANENESS drivers would be free to drive and drink for long novo unfair.
N periods of time while awaiting trial.
S | PUBLIC Possibly negative. Public would object to further Public would probably nct nave preference.
T | ATTITUDES overcrowding of the court docket with more trials.
: tnormous. Trials are tne most expensive part of Possibility for significant savings in court time.
: C0sT judicial system. More administrative costs because there wouid bde
N increased susoensions for mylitiple offencers.
T Enormous. Backlogs would create large spans of Considerable savings in time necessary for appeai.
S | TIME time before adjudication. Increase in time which court and DMV spend sanc-
tioning convicted drunk drivers.
Long lead time. Extensive lobbying necessary to Moderate lead time. A* present a bill is pending
pass law against plea bargaining. Expected ob- in the state legislature which would unify the
Jections from state bar association and other or- state court system, including making the Uistrict
THPLEMENTAT [ON ganizatjons. No strong support for the change.in Cgurts courts of record. The chances of its pas-
REQUIREMENTS the legislature. A certain amount of reeducation sing are great. Recording machines would need %o

of judges and prosecutors would be necessary.
Risk of failure: extremely high.

be put in District Cour:ts, and the court recorcers
to run them would need to de trained. New proce-
dures would need to be developed on appeals. Ris«
of failure: TJow %0 mogerate.
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The latter strategy had at first seemed attractive because it would
prevent multiple offenders from being diverted from the court's own
treatment program. However, it was determined that prohibiting plea
bargaining would actually have the opposite effect to that intended.
Aware of the Portland, Oregon, experience, the panel feared that more
defendants would go to jury trial if they could not receive a plea
bargain, making the already "huge" backlog of cases awaiting trial
even more huge. The panel was also afraid that the many weak cases
that would have to be prosecuted because they could not be plea
bargained would "contaminate" jurors who were also hearing stronger
cases. Further, the panel anticipated that even more defendants
would appeal their convictions, creating a bigger backlog in appeals.
Since it was already clear that the superior court did not like
hearing drunk driving appeals, it was expected that the number of
cases getting "lost" or dismissed would increase, allowing the
defendant to avoid sentencing'altogether. It was also thought that
with such a long wait for trials, the court's chance to invervene
early in a defendant's drinking prob]em would be gone. Finally, the
likelihood of passing such a law was almost nonexistent.

Making district courts the courts of record made much more sense.
The state legislature was in the process of doing that very thing as
a part of the new unified court system. It was expected that within
a few months, the problems caused by de novo appeals would be
resolved. When appeals were on the record, the panel reasoned that
fewer appeals would be taken, and the dismissal of appeals would
eventually disappear. It was believed that this would be an
effective strategy to ensure that persons who were convicted of drunk
driving did not escape the system. This tactic combined with the
reduced-charge process, the panel believed, would guarantee that
almost all multiple offenders would be subject to some sort of
treatment requirment.

SUMMARY
Health/legal system design requires the analysis of change. Such
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an analysis will enable you to: »
e identify problems in your system that need correcting,
e develop alternative strategies for changing the
existing system to make those corrections, and
e select a preferred strategy that can be implemented in
a reasonable time for a reasonable cost.
A health/legal system problem has been defined as an inadequate level
of system performance, and a set of qualitative criteria for
determining the adequacy of a system's performance have been
described. The criteria state the critical conditions that must be
met in all functional areas for satisfactory operation. The failure
of a system to meet these conditions creates a problem that can be
corrected only by a change in the system.

Problems in the system are best identified through a systematic
analysis of each function and subfunction of the system. Such an
analysis will show that a problem in one function is nearly always
related to problems in other functions. It will often be found that
these "problem chains" have a root cause which, if removed, will
improve the performance of the entire system. When the removal of
root causes is impractical, solutions for intermediate or derivative
problems will be necessary. _

There is no magic formula for selecting a strategy for solving
problems in a health/leqgal system. Mostly, it is just a lot of work.
The objective is to choose the strategy that will result in the best
overall performance and that can meet implementation requirements
(for example, time needed to put into practice). Again, the
functional analysis approach is a good one. The functional
description of the system is used as a surrogate model for testing
the expected effects of possible strategies. (A surrogate must be
used because we do not yet know enough about health/legal systems to
devise a quantitative model for simulating system responses to change
strategies.) The functional description is revised to reflect the
changes required by each strategy, and the performance and
implementation requirements of each revised system are estimated.
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Each alternative can thus be rationally considered and the one best
suited to a particular jurisdiction selected. The selection process
should include representatives from all functional areas so Lhat an
informed estimate of the total impact of the change strateqy can be
made.

These design principles were illustrated by applying them to
selected problems in hypothetical health/legal systems that
represented each of the four major types of case disposition
prncesses. In a reduced-charge process, it was found that
reducing the charge to a nonalcohol driving offense meant losing
information about prior drinking-driving convictions. A number of
prnblems were derived from this loss, leading ultimately to
inappropriate disposition of drunk-driving cases involving multipie
offenders. Two strategies were subjected to an in-depth analysis by
the hypothetical jurisdiction's Alcohol Safety project Coordinating
Committee. A strategy to revise the driver record system so that
convictions for reduced charges would indicate the original
drunk-driving charge was selected for adoption in the near term, even
though it would not improve system performance as much as the other
strateqgy. The other strategy (establishing a two-level drunk-driving
offense so that the charge could be reduced to another alcohol
driving offense) was selected for later implementation because of the
considerable time and effort that would be required to change laws,
administrative rules, the state's uniform traffic ticket, and the
driver record system. ' .

A hypothetical jurisdiction employing a probation process was
analyzed to see how a strategy might be selected to deal with a .
problem chain caused by a new statute requiring a thirty-day
mandatory jail sentence for a second drunk-driving conviction within
a five-year period. The statute had removed an important inducement
(reduced jail time) for convicted drunk drivers to participate in
treatment, with the result, again, that drunk driving cases involving
multiple offenders were being improperly disposed. Of the several
strategies considered to correct this problem, the jurisdictioh
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decided on a strategy that would change its probation process to
reduced charge. The rationale for this choice was that plea
bargaining was already being used in the system for some defendants
and, with some improvement, could be made to work satisfactorily,
Specifically, it would provide the necessary inducement for
treatment, could be implemented sooner and more cheaply than
alternative strategies, and would not require legislative action.

Two major problems were analyzed in a hypothetical jurisdiction
that used a delayed-sentence case-disposition process. The first
problem grew out of a new statute limiting the amount of time between
the conviction and sentencing of drunk drivers, and made it
impossible to delay sentence long enough for offenders to complete an
intensive treatment regimen before sentencing. This resulted in the
same outcome for multiple offenders who needed intensive treatment as
seen in the other hypothetical jurisdictions--inappropriate
sanctions. A second problem also tended to preclude the imposition
of appropriate sanctions for multiple offenders. Because of a lack
of funds, convicted drunk drivers were not receiving adequate
supervision during their treatment, with the result that many
multiple offenders were not complying with the treatment conditions
stipulated by the court.

) The strategy selected for the first problem was to switch from a
delayed-sentence to a suspended-sentence process wherein the sentence
could be imposed immediately after conviction and part or all of the
punitive sanction suspended upon completion of treatment. For the
second problem, the jurisdiction decided to try to organize the
diagnosis and supervision function on a statewide basis to be
financed by a tax on liquor sales.

The last example of applying our design principles was set in a
hypothetical jurisdiction that had just enacted a law establishing an
administrative case-disposition process for persons convicted of
first-offense drunk driving. The new law prevented multiple
of fenders from participating in treatment programs in exchange for
reduced driver's license sanctions. The jurisdiction chose to deal
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with the systems problems created by this law by establishing a
hybrid process that would retain the administrative process for first
offenders and use a reduced-charge process for multiple of fenders.
The strategy was complemented by a second strategy that would make
the trial-level courts that heard drunk drivers cases courts of
record. This would eliminate the requirement for appellate court
judges to retry appealed cases, a duty they disliked so much that
they often just dismissed or "lost" the cases.

The four examples show how the principles of risk management could
have been applied to improve the performance of operating
health/legal systems in specific jurisdictions. The strategies
chosen are not necessarily the best for other jurisdictions with
similar problems. The operating environment of a system (especially
the statutory environment) will dictate to a large extent the
preferred strategy for solving a system problem. Careful, systematic
analysis by informed professionals is required to select such a
strategy. The professionals best qualified to perform this analysis
are those who manage and operate a system. This manual provides
information and methods to support this decision-making process
rather than specifying the decisions that should be made. Future
manuals can provide better information and methods after more
jurisdictions have evaluated their programs of change. The next
chapter introduces some concepts and considerations that are

important to establishing such an evaluation program.
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6

Evaluating Health/Legal Systems

Throughout this manual we have noted the lack of scientific basis
for determining the value of the health/legal approach in reducing
alcohol-related highway crash losses. Because of this deficiency we
have had to concentrate on health/leqal activities that are only
hypothetically related to the alcohol-crash problem. Moreover, our
criteria for "improving" the performance of these activities, by
necessity, were subjective, since we had no way of knowing how these
activities were related to our ultimate crash-loss objectives.

The only way of remedying this very fundamental problem is for
jurisdictions to evaluate their systems to see what effects, if any,
are being realized through what activities. The resulting data from
a given jurisdiction obviously will be of value in determining which
of its activities have worked and which have not worked. But the
data will become even more valuable when combined with those from
other jurisdictions that have conducted different activities under
different conditions. Such a data pool will enable system designers
to know from the outset which activities should be conducted, rather
than redoing experiments that already have been performed elsewhere.

In this chapter we briefly introduce some essential concepts and
important considerations for evaluating health/legal systems. This
material alone will not enable you to prepare a detailed evaluation
design or to manage an evaluation program. Other manuals have been
written for that purpose (Vilardo et al. 1975; U.S. Department of
Transportation 1977b). Our main concern here is to identify
principles and methods of evaluation as they apply to health/legal
systems and to outline what, in general, should be done in an
evaluation program. The details of how to conduct an evaluation
program are left to other manuals.
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ELEMENTS OF AN EVALUATION PROGRAM

Evaluation is a simple concept. Tt involves comparing what a
program actually does with what it set out to do. In evaluation
terminology, the effects of a program are measured in relation to its
objectives in order to improve future programs. In a word,
evaluation is a methodical way of learning from experience.

In health/legal systems, one attempts to achieve highway safety
objectives by means of a series of intermediate objectives. Previous
sections of this manual have described these intermediate objectives
in relation to a pyramid of functions and their associated
activities. We deliberately used the term "performance" to describe
a system's ability to accomplish functional or intermediate
objectives, and we identified a series of performance measures and
indicators.

In evaluating design changes, we are interested in changes in a
system's performance. However, we are even more interested in
changes in a system's impact on effectiveness in accomplishing its
ultimate highway safety objectives and in understanding the
relationship between performance changes and impact changes. We also
are interested in the efficiency of a system in achieving its
intermediate and ultimate objectives, that is, its performance or
impact in relation to the resources that were used in the effort.
NHTSA has used the phrase "chain of action” to illustrate the
sequence of relationships that ultimately may lead to reduced crash
losses (see Figure 6-1).

Thus, an evaluation program for a health/legal system will be
concerned with performance evaluation (sometimes‘called
administrative evaluation), with impact evaluation, and with the
efficiency of the system. Key elements of such a.program will
include:

e evaluation design,

e procedures for collecting and using evaluation data,
and

e methods for using the evaluation results to improve
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Figure 6-1
The "Chain-Qf-Action" in
NHTSA Demonstration Projects

Community Initial Status

e Size of the Traffic
Safety Problem

o Level of Existing Traffic
Safety Program Activity

|

Project Input

e Funding
e In-kind Services
¢ Manhours, Equipment, etc.

| |

Project Output or Activity

¢ Increases in arrests,
drivers convicted, students
trained. (Improvements in
the traffic safety system)

R 2

Project Impact

e Reduction in set or subset
of crashes, fatalities or
injuries

® Reduction in incidence of
recidivism

Source: U.S. Department of Transportation 1977b.

197



system operations.

The evaluation design is the most important of these elements.
Its objective is tb provide a scheme for determining the extent to
which health/legal system activities, rather than other events and
activities, were responsible for observed performance and impacts.
The design also identifies data needs for testing hvpotheses about
causes of observed effects.

Careful data procedures are essential for providing needed data
in the form specified by the design. The procedures must describe
the specific data that are required from particular sources and must
identify the ways in which the data will be presented and analyzed.

The main reason for evaluating in the first place is to provide
information to health/legal decision-makers for planning future
efforts. Methods for using evaluation results must be specified
at the outset of an evaluation program to ensure that usable results
will be available to key personnel. |

These three key elements of a health/legal evaluation component
are discussed in more detail in the remainder of this section.

DEVELOPING AN EVALUATION DESIGN

To determine the effects of health/legal system changes, an
"ideal" evaluation design compares system performance/impact obtained
under the changed system to performance/impact obtained under the
unchanged system. Any observed changes in system performance/impact
may be attributed to the system changes if, and only if, the
conditions under which both systems operate are exactly the same.

Obviously, an ideal design can never be achieved under actual
operating conditions. No matter how cleverly the design is executed,
there will always be some difference between the opefatinq conditions
of the original system and those of the changed system. For example,
differences may occur in weather, driving patterns, other drunk
driving countermeasures, and consumption of alcohol. Whenever a
difference exists, there will always be some doubt as to whether the
unpredictable differences or the system change was responsible for
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the changes in performance or impact. The better the evaluation
design, the less doubt there will be about which change caused which
effect, but no design can eliminate doubt completely.

An experimental design will leave the least doubt about the
effects of changes on system results. This amounts to operating two
systems at the same time. One system (called the experimental group)
includes the changes that are being studied, for example, a new
procedure for diagnosing drunk drivers in a probation
case-disposition process. The other system (called the control
group) remains unchanged. In the example given, convicted drunk
drivers would be randomly assigned to the two groups to reduce the
chance of biases that might introduce competing hypotheses about
causation. The two systems would be allowed to operate for a period
of time until enough performance and impact data could be collected
for calculating the probability that the observed changes in results
were due to the change in system design.

Very often, problems arise in implementing a true experimental
design. For example, judges or prosecutors may refuse to assign
individuals on a purely random basis because of a belief that such a
procedure would violate their right of equal treatment under the law.
Also, legislation may explicitly preclude random assignment by
stating that all drivers of a certain type (for example, multiple
offenders) must be given the opportunity for treatment (see, for
example, California State Senate 1978). Thus, a further
approximation to an "ideal" evaluation design would become necessary.
Such an approximation is called a quasi-experimental design by
evaluators.

One of the most attractive quasi experiments for evaluating
health/legal systems is the time series design. In this method,
performance/impact measurements are made periodically, starting
before the system changes are introduced and continuing after they
have been removed. Patterns or trends in results over time are
studied to see if they are different when the old system or the new
system is used. A disadvantage of the time series is that it does
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not show that the trends are due to the system changes alone. It
could be argued, for example, that an observed trend in reduction of
alcohol-related fatalities might have been part of a coincident
national trend toward less miles driven and that crash losses would
have decreased anyway. Great care and skill are required to sift out
competing hypotheses about causes of changes in results over time.

It is much more difficult to make unequivocal statements about
cause and effect relationships for any kind of quasi-experimental
design than it is for experimental desiqns;'thus, you should do
everything possihle to adopt an experimental design. Any design that
introduces more uncertainty about causation should be avoided. An
example of such a design is the ex post facto design, which employs
no control group and manipulates the data after the program is over
to "tease out" inferences about causation. The before-and-after
design, in which measurements are made before and after a project is
initiated, introduces similar pitfalls and is generally undesirable
for evaluating health/legal systems.

The design of the evaluation will determine the type of data
needed for the evaluation, hut in general three kinds of data are
required:

e data describing the system inputs that will make
system changes possible,

¢ data describing the outputs of the system (i.e.,
performance and impact), and

e data describing the operation of the system and'the
environment in which it operates.

Examples of input data for health/legal systems are:

e additional funds for supporting new activities (such
as more extensive presentence investigations);

e additional personnel and person hours fbr’performing
new activities, for example, alcohol counselors; and

e additional equipment and facilities for the new
activities, for example, more office space for
conducting presentence investigationé;
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Qutput data consist of values of performance measures and input
measures. Data for performance measures have already been discussed
at length elsewhere in this manual, as have data for describing the
system's operations and environment. These data are the same as
those that were used first in Chapter 3 in analyzing different types
of health/legal systems. The data were specified in more detail in
Chapter 4 in identifying data needed for a functional description of
a health/leqgal system. In fact, the input data outlined above can be
provided in the course of updating the functional description to
reflect changes introduced in the system by the "experiment." Thus
an up-to-date functional description provides all necessary data
except those that are needed for measuring impact. Such impact data
can include:

e number of alcohol-related crashes involving the taraqet
group of drivers.

o societal costs of alcohol-related crash losses, and

e data for various surrogate or "proxy" measures of
impact when data for the prime measures are
unavailable. (For example, NHTSA used the number of
nighttime fatal crashes as a proxy measure of the
impact of its ASAP effort, because reliable data on
the role of alcohol in crashes were unavailable at
many ASAP sites. The use of this proxy was reasonable
because most alcohol-related fatal crashes occur at
night.) (U.S. Department of Transportation 1975a).

The evaluation data outlined above must be provided for both the
experimental group and the control group if an experimental design is
used. Further, the data must be collected during the period of the
experiment as well as for the period immediately before and
immediately after the experiment. These data requirements will be
fully met by preparing and maintaining the functional description
described in Chapter 4 and by collecting additional data on the
impact of system changes. :
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COLLECTING AND ANALYZING DATA

From the preceding sections it is clear that an evaluation effort
must he carefully planned. Explicit procedures for collecting and
anélyzfng data are a major part of such a plan. The data collection
procedures must describe:

o specific data elements to be collected,
o forms and "instruments" to be used,
e sources of data,

e frequency of data collection, and

e responsibilities for data collection.

To a large extent the procedures will be concerned with keeping
the system functional description up to date and withvextracting
specific evaluation data from it. These procedures wiTl'haVe to be
more formal than those that you used for acquiring~défa for the
initial functional description. The initial description was used
only once for designing system improvements, but evaluation requires
_repeated measurements of your system's "state" over time. These
measurements must be made consistently to ensure that any changes
observed are not due to changing methods of measurement. Data
collection will be more consistent and accurate if it is coordinated
by a single individual who understands the overall evaluation process
and who constantly monitors the collection effort to ensure that
specified procedures are being followed and that "quality" data are
being collected. Personnel who provide data inputs or who.collect
the data should be thoroughly briefed on their responsibilities.

The final form of the "raw" data collected through these
pkocedures will depend on how you intend to'analyze and‘present it
for ultimate use in decision-making. Analysis of impact data
requires an individual who can use specialized statistical techniques
to make inferences about the causes of observed effects. The
evaluator can be a full-time member of health/legal agencies or can
be from some other organization. Some analysts believe that
"in-house" evaluators may be less objectiVe about outcomes because of
a more personal stake in what is being attempted, but even outside
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personnel can become wrapped up in the program and lose objectivity.
The system coordinator or project director should make a special
effort to encouraqge objectivity whether the evaluator comes from
within the evaluating agency or from some other oganization.

Other factors can influence the selection of evaluation personnel,
but the most important of these should be their capability to
evaluate. Relevant qualifications include a good educational
background in applied research in the social sciences, experience in
evaluating social systems, and the ability to interact and
communicate well with health/leqal system personnel.

PRESENTING AND USING EVALUATION RESULTS

The results of your evaluation should be presented in the form of
technical and management reports. Such reports should be produced
during the course of the evaluation (interim reports) and soon after
the end of the experiment. The reports should be coordinated by the
health/legal system coordinator or by the project director if you
have elected to make your program of change into a formal project.
The project evaluator and other key evaluation personnel will play a
major role in report writing, but their work should be carefully
reviewed by the system coordinator or project director to ensure that
it addresses all topics of concern to operational personnel and that
the results are presented in a useful form.

A five-part evaluation report has been suggested in a recent NHTSA
manual on evaluation (Vilardo et al. 1975). Introductory materials
are included in the first part: the name of the project, kev
personnel in the project, project organization, and sources of
funding, if applicable. The second part of the report identifies and
discusses the alcohol-crash problem being addressed by the system
changes and the specific objectives that are being sought by those
changes. The nature of the system changes are also identified
explicitly and the types of evaluations being performed are specified.

Part Three of the evaluation report deals with the evaluation of
system performance. Measures of performance are presented in graphic
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and tabular form and are compared with performahce”ohjéctives.
Performance accomplishments are discussed. Performance efficiency of
the system changes also is presented in terms of performance increase
per unit cost of system change and of other input measures (for
example, increase in person-hours). o v

Part Four presents the results of the 1mpa¢t evaluation. The
material parallels that contained in Part Three, but is concerned
with ultimate rather than intermediate effects. Part Four also
summarizes methods and procedures that were used in the evaluation
design and in collecting and analyzing data.

The overall conclusions and recommendations of the evaluation are
presented in Part Five of the evaluation report. Here, the central
issues of the evaluation must be addressed c1ear1y and succinctly. An
attempt must be made to answer the basic question: .

Did the project achieve what it set out to do, and if so,
were the achievements worth the price paid in dollars,
time, and effort?
Reasons for successes and failures should be discussed, and
unéxpected side effects identified. Finally, this part of the report
must contain a recommendation about continuing the system changes.
Such a recommendation should state whetherﬁ
® The changes should be adopted by the'operating system,
e Further experimentation should occur if the results
were inconclusive. - ‘
¢ The system changes should be further refined and
evaluated. ) | | |
¢ The system changes should be rejected as being
ineffective or not worth the effort. | |

The evaluation report should be supported by more detailed
technical reports that will not be of interést to the qeneral reader,
For example, a sophisticated time series analysis of impact measures
could be included for future reference. Likewise, a subjective
analysis of the possible effects of, say, changes in processing
procedures or judicial attitudes also should be documented so that
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the reasons for the conclusions will be available long after they
might be forgotten. Such permanent records will be valuable to you
for improving your own system, to others who have encountered similar
problems and might want to try your solution, and to the overall
state of knowledge about societal systems and highway safety.

SUMMARY

Design changes in health/legal systems must be evaluated to
determine the effects of the changes on functional objectives and on
unltimate highway safety objectives. The efficacy of system changes
in improving performance and increasing impact also must be known in
order to determine whether the changes were worth the effort.

The most important ingredient in a successful evaluation program
is a good evaluation design for determining the extent to which
changes in the health/legal system brought about the observed changes
in performance and impact. An experimental design leaves the least
doubt about which factor caused which effect. In this design, the
changed system is compared to a system, which is exactly the same as
the changed'system except for the changes. When a true experimental
design is impractical a quasi-experimental design (for example, a
time series design) can be used, but will introduce more uncertainty
about the causes of observed effects. Less rigorous designs (for
example, the ex post facto and the before-and-after designs) should
be avoided altogether.

In order to execute any evaluation design, data describing the
inputs that changed the system are needed. Such data include amount
of additional funds, number of additional personnel, and the amount
of additional equipment that were used to make the changes. Data
describing the outputs of the system (that is, performance and
impact) are also required as are data describing the operation of the
system and the environment in which it operates. An up-to-date
system description as specified in Chapter 3 will provide all of
these data except those for measuring impact. Special provisions
must be made for collecting impact data.
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These provisions and other data c¢ollection and analysis pro'cedures
must be explicitly specified in an evaluation plan. The plan must
describe needed data elements, forms, data source, freijuency'of data
collection, data analysis methods, and responsibﬂitieé for data
collection and analysis. PFersons with specialized skills .are
required to execute some parts of the evaluation plan. For example,
the analysis of impact data demands someone who understands and can
apply specialized statistical techniques. An outside consultant may
he needed to supbl_y such services. o

Evaluation results should be presented in the form of management
and technical reports. The reports should be produced both during
and after the period of evaluation. The final evaluation report
should describe the nature and organization of ‘the health/leqal
system, the changes that were evaluated and their objectives, and the
evaluation design. The effects of changes on performance, impact,
and éfficiency should be presented in detail, along with a final
assessment of the worth of the changes. Recommendations about
continuing the changés as part of a revised health/legal system
should be made in the'eva1uat1'on'report. More detailed technical
repbrts should be prepared as needed to documént specialized asbects
of the evaluations that are of little interest to the general reader.
The information presented in these reports will be valuable for
improving your own system and for advan_c'ing the state of knowledge
about health/legal systems and other soci‘etali systems that attempnt to
improve highway safety. ' '
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1
Epilogue

We began this manual by noting how widespread the health/leqgal
approach had become and by stating that much could be learned from
jurisdictions that have been using the approach. We briefly
summarize here what we ourselves have learned for whatever use it may
be to the reader.

First, the health/legal approach is built on the premise that
case-finding, diagnosis, and referral to treatment of drunk drivers
are appropriate activities for the agencies of our traffic law system
and our public health system. One cannot disagree that sick people
should be treated, but some scholars have questioned whether it is
proper for the legal system to participate in nonlegal modes of
rehabilitation (Lewis 1953; Rubin 1968). Our own studies cannot
resolve this basic philosophical question but do indicate that the
legal system is placing many who need treatment into programs that
maintain high professional standards and is doing so in a fair and
humane manner. At the same time, the potential for violations of
basic human rights does exist and mechanisms are needed for
monitoring both legal and health agencies to ensure that such
violations do not occur.

Another danger in applying the health/legal approach is that
traditional punitive sanctions may be totally replaced with treatment
sanctions in instances where punishment or a combination of
punishment and treatment may be more appropriate. Research suggests
that properly designed legal approaches using traditional sanctions
can have a positive effect on the drinking-driving problem (see
discussion in Chapter 2). However, the few rigorous evaluations of
the effects of treatment programs that have been conducted have not
shown direct highway-safety benefits.

Two possible reasons are suggested for this difficulty in showing
highway safety benefits. First, the health component of the
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health/legal approach requires that individuals to be treated
actually be brought into the system after having been apprehended in
the act of driving drunk. The exact probahility of apprehehsion for
drunk driving in a given jurisdiction is_not known, but has been
estimated to be quite Tow, of the order of one chance in.200 (Beitel,
Sharp, and Glauz 1975) to one chance in 2000 drunk-driving trips
(Borkenstein 1975). This means that an individual who drove drunk
four times a week could expect to continue doing so fof dbnut one to
ten years before being caught. The driver then,has'to be properly
processed and sent to an "appropriate" treatment. . ' '

The difficulty of finding and then providing this apprbpriate
treatment is the second reason why it is‘hard to reduce
alcoho]-re]ated crashes through a health/legal approach. A recent
report to the U.S. Congress on alcohol and health noted:

Few differehcés in effectiveness among treatment settings,
types, and direction have been identified. The patients'

characteristics and motivation may be the essential
factors in the recovery process. (Noble 1978, p. 76.)

Effectiveness in this case was stated in terms of alcohol
consumption, behavioral effects, and social adjustment. While
Noble's conclusion applied only to alcoholics, similar - difficulties
have been noted in programs dealing with individuals with less severe
drinking problems (Jones and Joscelyn 1978). Studies also suggest
that treatment programs tend to have a long-term rather than
short-term effect on alcohol consumption and behavioral and social
impairment of persons with drinking prob1ems.” This makes program
evaluation more difficult and the identification of appropriate
treatments more tenuous.

Nevertheless, program evaluation is key to determining the
potential of the health/legal approach and to improving its methods
and effects. Jurisdictions should include evaluation components in
any new program. Pending the availability of reliable data on the
safety impact of the approach, the prattitioner should proceed
cautiously on the basis of qualitative-asseséments of the type
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outlined in Chapter 5 of this manual.

A final lesson for us was the recoqnition of the rich diversity
and variety of existing health/legal systems. There were so many
ingenious solutions to serious operational problems, that one must
conclude that just about any problem can be overcome. It appears
that efficacy of the health/leqal approach is limited more by the
methods available for finding and treating drunk drivers than by the
ability to design processes for disposing of the cases. The need for
research to deal with these very fundamental problems is obvious.

The solution of case-disposition prohlems must be a cooperative,
methodical effort involving all facets of the health/legal system and
the environment in which it operates. Systems designs must be
carefully fitted to the needs of individual jurisdictions. No single
model can be prescribed for all.

We hope this manual will be of some assistance to those
individuals who must deal with the daily operations of the nation's
health/legal systems. We recognize that it will be their creativity
that will lead to improved health/legal systems and a reduction in
the risk imposed by the drunk driver.
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APPENDIX A

DEVELOPMENT OF DATA FOR
DESCRIBING OPERATING HEALTH/LEGAL SYSTEMS
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INTRODUCTION

The data used in this manual to describe and analyze current
operating health/legal systems in the United States were developed
almost entirely during the manual design project. Available
documentation of health/leqgal systems was, with few exceptions,
either too general, too old, or in the wrong format for our purposes.
Also, none of the literature we had access to presented a
comprehensive picture of current health/legal practices nationwide.
Former ASAP sites had the best-documented health/legal systems, but
the descriptions were not up to date and did not employ a common set
of descriptions. Thus, comparison of the systems in any but the most
general terms was impossible.

This appendix briefly describes our approach to collecting the
needed descriptive data about operating health/legal systems. It
also presents some of the data we collected, including summary
descriptions of the ten systems that we visited and observed
first-hand.

APPROACH

Two types of data collection activities were conducted. First,
broad descriptions of health/legal systems attributes were developed
through telephone contacts with ASAP and non-ASAP sites. The
attributes were generated from our earlier experience with
health/legal systems and from system descriptions presented in the
literature. The latter dealt primarily with ASAPs that used ‘the
health/legal approach and were found almost entirely in reports from
NHTSA-sponsored projects. The attributes sought for a given system
were: |
population
geographical location
general nature of DWI Taws

nature of mandatory sanctions, if any
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type of offenders referred .

method used in processinag of fenders

number of cases handled ecach year

percentage of cases referred to treatment‘each year-
performers of health/legal functions

spectrum of treatment facilities used
e method of financing the operation of the system

Most of the jurisdictions contacted by telephnhe dﬁd not have the
quantitative data required to specify some of these attributes (for
example, percentage of cases referred to treatment each year) and had
to provide subjective estimates instead. The accuracy of these
estimates is not known. Other subjective data were also obtsained,
for example, degree of support of the system by the public and system
staff, and problems that had been encountered in operating the system.

Attempts were made to contact a total of ninety-one sites by
telephone. These included all ASAP sites except Puerto Rico
(thirty-four sites) and fifty non-ASAP sites identified by taking a
stratified random sample of U.S. cities having a population of 50,000
or more. In addition, seven non-ASAP sites were'suggested by our
contract technical manager and were also contacted. A list of the
righty-six sites that were contacted and provided useful data is
presented in Figure A-1. Three randomly selected sites and two
former ASAP sites (Seattle and Tampa) were either unable to provide
the information we sought or could not be reached.

The second type of data collection activity supported the
preparation of a series of more detailed:cése:studies of ten
"representative” systems. These data were collected through on-site
discussions with key health/legal system staff who included police
officers, judges, prosecutors, defenée attorneys, diVefs‘s license
personnel, treatment agency staff, probation officers, etc. The data
collected were of the type specified in Section 4.0 of this manual,
but were generally less detailed. At one site, Washtenaw County,
very detailed descriptive data were collected to determine the
feasibility of the procedure set forth in Section 4.0 for deve]oping
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Figure A-1
Sites Contacted by Telephone

Former ASAPs

—t o b d ed ad and e
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Albuquerque, New Mexico
Baltimore, Maryland
Boston, Massachusetts
Charlotte, North Carolina
Cincinnati, Ohio

Columbus, Georgia

State of Delaware

Denver, Colorado

Fairfax County, Virginia
dennepin County, Minnesota
State of Idaho
Indianapolis, Indiana
Kansas City, Missouri
Lincoln, Nebraska

Los Angeles, California
State of Maine

Marathon and Sheboygon Coun-
ties, Wisconsin

18. Multnomah County, Oregon
19. Nassau County, New York
20. State of New Hampshire

21. New Orleans, Louisiana

22. Oklahoma City, Oklahoma
23. . Phoenix, Arizona

24. Pulaski County, Arkansas
25. Richland County, South Carolina
26. Salt Lake City, Utah

27. San Antonio, Texas

28. Sioux City, Iowa

29. State of South Dakota

30. State of Vermont .
31. Washtenaw County, Michigan
32. Wichita, Kansas

Non-ASAPs

1. Allentown, Pennsylvania:
*2. Athens, Ohio

3. Baton Rouge, Louisiana

4. Billings, Montana

5. Buffalo, New York

6. Canton, Ohio

7. Columbus, Chio

8. Corpus Christi, Texas

9. Davenport, Iowa

*10. Dayton, Ohio

11. Dearborn, Michigan

12. Des Moines, Iowa

13. Duluth, Minnesota

*25.

E1 Paso, Texas
Evansville, Indiana
Fayetteville, North Carolina
Galveston, Texas

Gary, Indiana

Glendale, Califorria
Great Falls, Montana
Greenville, South Carolina
Jacksonville, Flovida
Jersey City, New Jersey
La Crosse, Wisconsin
Lafayette, Louisiana
Lake Charles, Louisiana
Lansing, Michigan
Laredo, Texas
Lexington, Kentucky
Livonia, Michigan
Mansfield, Ohio
Memphis, Tennessee
Miami, Florida

Midland, Texas

State of Missippi
Mobile, Alabama

Nashua, New Hampshire
New Haven, Connecticut
Omaha, Nebraska
Oshkosh, Wisconsin

Park Forest, I1linois
Pasadena, California
Pittsburgh, Pennsylvania
Roanoke, Virginia
Roseville, Michigan
Sacramento, California
San Jose, California
St. Louis, Missouri
Southfield, Michigan
Stockton, California
Taylor, Michigan

Tulsa, Oklohoma

Winston Salem, North Carolina
Youngstown, Ohio

*suggested by CTM
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such a description. Data collection guides of the types illustrated
in Appendix B were used in collecting the data.

Three general criteria were used for selectinq the case study
sites. The first of these was that the selected sites be as
representative as possible for jurisdictions that have formalized
health/legal systems and are now operating nationwide. The second
criterion was that the selected jurisdictions have fairly high
referral rates, i.e., greater than seventy-five percent if possible,
and that they have a genuine interest in the health/legal approach.
The third general criterion was that there be persons at the selected
sites who were knowledgeable about the evolution of their system, who
could provide access to descriptive data about their system, and who
would cooperate with the project staff in developing the case studies.

Data collected in the telephone contacts proVidéd the main basis
for determining which sites met these criteria. The attributes of
the systems described through the telephone contacts were arrayed in
the matrix for -analysis by the project staff. Selection was
accomplished through an iterative process which continued until all
of the criteria were met. The resulting set of ten sites should thus
be considered as a feasible, though not necessarily optimal, solution
to the site selection problem. Other combinatidns of sites also
could have been selected. The sites selected were:

—

. Washtenaw County, Michigan
Phoenix, Arizona

. State of Maine

Pulaski County, Arkansas
Multnomah County, Oregon
Lafayette, Louisiana
Greenville, South Carolina

.

State of Washington

O 0 N Ol & W N
e e s @ L]

Park Forest, I1linois
10. Columbus, Ohio ,
The first five sites are former ASAP sites. Figure A-2 indicates
the range of attribute values represented by the selected sites and
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Figure A-2
Range of Attribute Values for
Sites Selected for Case Studies

Attribute

Population
Geographical Location

Drunk Driving Laws/
Sanctions

Type Offenders
Type System
Volume of Cases/
Referral Rates

Performers of H/L
Functions

Spectrum of Treat-
ment Used

Method of Financing

Data availability/
Cooperation

Range of Values

—— ———— :_—"#

45,000 - 582,000

north, south, east, west

presumptive, per se, 1-tier, 2-tier, preliminary
breath test, mandatory and discretionary jail/
license suspension, restricted license, prohibited
plea bargaining

first, multiple

probationary, earned charge reduction, delayed
sentence, suspended sentence, administrative

high (required under Criterion two)
probation officers, alcohol counselors, treatment
personnel, DMV personnel, judges

moderate, broad

-

general tax base, fee, fine, special fund

high (required under Criterion three)
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shows the diversity that exists among the sites. The range of values.
covers that found in our telephone contacts of ASAPs and non-ASAPs.

RESULTS

The results of the telephone contacts were summarized for each
jurisdiction and presented in a common format showing the attributes
of the jurisdiction's health/legal system (see Figure A-3). These
summaries, plus other impressions and insights gained during the
telephone discussions, were of major importance to the descriptions
and analyses used in the manual. They provided a basis for
developing a descriptive structure (that is, a taxonomy) for
classifying health/legal systems and for identifying "representative"
sites for more in-depth study.

The aggregated data from the telephone contacts show that there was
no statistically significant difference between ASAP and non-ASAP
Jjurisdictions with respect to:

e type of case disposition process,
percentage of cases said to be referred to treatment,
existence of mandatory sanctions,
type of offender handled,
organization that diagnoses and refers drunk drivers,
organization that supervises the treatment of drunk

drivers, or
e range of treatment modilities that are available.
Time and project resources did not permit comparisons of ASAPs and
non-ASAPs with respect to other attributes.

The telephone cohtacts indicate that the most common primary case
disposition process used by cities of 50,000 population or more is
probation. Forty-three percent of such cities use probation as their
only case disposition process or as the primary pure process in a
hybrid process. Reduced-sentence and reduced-charge processes were
the next most frequent, accounting for twenty-three percent and
twenty-one percent respectively of all primary case disposition
processes. The administrative process was the least common with
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Figure A-3
Example of Summary Presentation oi Information
Collected in a Telephone Contact

10.

1.

Jurisdiction: Lafayette, Lecuisiana
Popuiation: 69,000

General nature of drunk driving laws: One level with a presumptive
limit of .10% w/v. No per se iaw.

Nature of mandatory sanctions: One-year suspension of driver's
license and 125 days in jail for second offense drunk driving. Judge
may suspend all or part of the jail sentence.

Types of offenders referred to treatment: First and multiple offen-
ders.

Type of case disposition process: Hybrid with suspended sentence for
defendants who have not been through the system before, and probation
for those who have. All drunk drivers who have not previously been
through the program are given a presentence investigation after con-
viction. The presentence perind, usually three weeks, includes a
diagnostic interview and eight to ten hours of basic alcohol education
classes. The defendant then comes back to court and is sentenced
based on the recommendation of the preserntence investigator, a con-
tractor of the court. If no further treaitment is recommended, the
defendant will be placed on one-year unsupervised probation. If
further treatment is recommended, first offenders are placed on in-
formal court probation for one year and required to attend treatment.

They are supervised by an alcohol counselor. Multiple offenders

attend treatment after being piaced on formal state probation. Mul-
tiple offenders are supervised by a state probation officer.

For defendants who have already participated in the program, the judge
will normally sentence the defendant to jail and suspend a portion of
the sentence contingent upon the defendant’s seeking treatment recom-
mended by the presentence investigator.

Number of cases handled by case disposition process in a year: 1300
(estimated). ‘

Percent of cases referred to treatment: Nearly 100 percent (estimated).

Performers of health/legal funciions: Diagnosis and referral--court
contracted presentence investigator.

Treatment modalities available: An eight-te-ten hour alcohol school
and an A.A.-oriented court sobriety program. Referrals are also
made to local alcohol abuse center with a moderate range of treat-

ment modalities.

Method of financing: Revenue from the general tax base, state and
local. :
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thirteen percent of primary processés.

The average percentage of drunk driving cases referred to
treatment was sixty-eight percent. FEighty-three percent of the
Jurisdictions referred at least half of their drunk driving cases to
treatment., Note that the referral percentages were estimated
subjectively in most jurisdictions contacted.

Most jurisdictions (fifty-seven percent) contacted by telephone
did not have any truly mandatory sanctions, either in the form of
driver's license actions or jail sentences. In these jurisdictions,
mandatory sanctions could be circumvented by suspending sentences,
issuing restricted driver's licenses, allowing defendants to retain
their license on the condition that they enter a treatment program,
etc.

Nearly all jurisdictions referred hoth first offenders and
multiple offenders to treatment. Those that did not (eighteen
percent) were equally divided as to whether they referred only first
offenders or only multiple offenders.

. The telephone contacts showed that in thirty-six percent of the
jurisdictions, probation personnel diagnosed and referred drunk
drivers to tfeatment. Judges performed these two functions in
thirty-one percent of the jurisdictions, and other court personnel
(for example, alcohol counselors) performed diagnosis and referral in
sixteen percent of the jurisdictigns.

Nineteen percent of those contacted said that personnel from
treatment agencies diagnosed and referred defendants. The same
percentage (nineteen percent) said that personnel from other noncourt
agencies (for example, a university) did the diagnosis and referral.
Note that these categories are not matually exclusive, that is, in
some jurisdictions, diagnosis and referral were performed by
personnel from more than one agency.

Probation personnel were said to supervise treatment in sixty
percent of the jurisdictions contacted by telephone. Other court
personnel were treatment supervisors in fifteen percent of the
jurisdictions. Twenty-eight percent said treatment agency personnel
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did the supervising, and other noncourt personnel supervised
treatment in eighteen percent of the jurisdictions. Again, these
categories are not mutually exclusive.

Finally, the jurisidctions contacted by telephone were just about
equally divided in regard to the range of treatment modalities
offered. Thirty-one percent indicated that they had a "narrow" range
of modalities, thirty-four percent had a "moderate" range, and
thirty-five percent had a "broad" range of modalities available for
use by their health/legal system.

The results of the case studies that were developed through site
visits are detailed and are best understood by reading the case
summaries (attached). A summary of some important attributes of
these health/legal systems is shown in Figure A-4.

SUMMARY

Comprehensive system descriptions, presented in a consistent
format, were needed as a data base for this manual. A lack of such
descriptions made it necessary to collect additional data during this
project.

Ninety-one jurisdictions were contacted by telephone to provide a
synopsis of key attributes of health/legal systems nationwide. The
contacts revealed no statistically significant differences between
former ASAP sites and non-ASAPs with respect to several critical
attributes. The contacts were also used to develop a taxonomy of
health/legal systems which served as a basis for se1ectihg ten
systems for further analysis through case studies.

The results of the telephone contacts and the case studies are
used throughout the manual in describing health/legal systems, the
conditions under which various types of systems are most likely to be
found, and the performance of different kinds of systems in
accomplishing objectives that appear to be related to highway safety.
Methods for analyzing problems in health/legal systems and selecting
strategies for solving problems were also developed from this data
base.
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Figure A-4
Summary of Attributes of H/L Systems
Visited by Project Staff

TYPE
LEVELS OF H/L PERFORMERS RANGE OF
. TYPE SYSTEM OFFENSES/ | MANDATORY TREATMENT g;moo
JURISDICTION | SIZE  orrepeR- MaTURE OF | sanctions | otaenosts|pen. | FACILITIES| 90\ inerne
PRIMARY [SECOND- | BAC EVIDENCE & |yision | UsED
ARY ' REFERRAL
OMAL: NO LIC.] PROB./ ITAX, FEE,
WASHTENAW CO. | 234,000{ ALL | PROB. | ECR 2/PRES. oot: . FLEXIBLEl couns. PROB. 8ROAD Fine
PHOENIX saz,000) AL | (557, ety | RS JALL PR/ | booms! | o | rax, Fee
SUSP. (DELAYED PROB./ TAX, FEE,
PULASKI CO. 287,000]  ALL SENT. | SENT. 1/PRES. LIC.* TREAT. TREAT. | MOCERATE ok
muroman co. | ss7,000f aL | pros. | SUSP- | yeen se | ic.e owurof TR | enos. | wooerare [T TRE-
STATE OF MAINE} --- AL | AoMIN.| - 1/pRES. @ LIC. TREAT. TREAT. | mooeratE | TAx, FEE
susp LIC.» TREAT./ | TREAT./
COLUMBUS, OH | 540,000 ALL | PROB. | Zpyr: 1/PRES. SALL JUDGE/ | JUDGE/ | SROAD  |TAX, FINE
. PROB. PROB.
"“*150“557- 45,000f AL ECR - 1/PRES. LIC.* TREAT. | TREAT. | BROAD  |FEE, FINE
PROB./ TREAT./
STATE OF ADMIN. TAX, FEE,
STATE OF ——- TR Pt §g§:: 1/PRES. LIc.* TREAT. g:zg MOGERATE bung
(ALL)
SUSP. | ppoa LIC.* COUNS./ TAX, FEE
LAFAYETTE, LA | 69,000{ ALL ?fg;i (2nd) 1/PRES. JAILS (RULT.) | COUNS. sros. /| MopERATE M
aomtn. | pros. COUNS./ | COUNS./ TAX, FEE,
GREEMVILLE, SC] 61,400] ALL (rer) lomir) | /eRes. LIC. SUbGE Sonce" || MooERATE e
*Conditional
+No Plea Bargaining
OPreliminary Breath Test
ABBREVIATIONS/DEFINITIONS USED N FIGURE A-4
PROB: Probation LIC.: License Suspension or Revocation
ECR: Earned Chargs Reduction COUNS.: Counsalor
SUSP. SENT.: Suspended Sentence TREAT.: Treatment
ADMIN.: Administrative DMV: Department of Motor Yehicles
DELAYED SENT.: Oelayed Sentence FUND: S?ocial]ry Oesignated Account With Funds From
1ST:  First Offense TAL: FL :uo: “;:tc'
M0: Second Offense : F:: ;ru;:moﬂ:/‘::‘ Tax Basa, No Special Account
:ULT: Multiple Offense FINE: Funds From Court Fines
RES.: Presumptive FEE: Funds From A Fee Assessad From Participants
OWAL: Oriving While Ability Impaired In Program
0UI: Oriving Under the Influence
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CASE STUDY SUMMARY FOR
WASHTENAW COUNTY, MICHIGAN

THE HEALTH/LEGAL SYSTEM

The Court System

Michigan is -one of a minority of states that defines two deqgrees
of legally punishable drunk driving. The major offense is commonly
referred to as Driving Under the Influence of Liquor (DUIL). There
is a presumptive limit of .10% w/v for DUIL. A DUIL charged first or
second offense is a misdemeanor while a DUIL charged third offense is
a felony. Michigan's second degree of drinking and driving is
Driving While Abi]ity Impaired (DWAI), commonly referred to as
Impaired Driving. There is a presumptive level of .07% w/v and all
impaired driving offenses are misdemeanors.

Both of the major cities within Washtenaw, Ann Arbor and
Ypsilanti, have local ordinances proscribing DUIL and impaired
drfving. These ordinances are substantially similar to the state
statutes and are usually used in place of the state statute for drunk
driving arrests made by the two cities' respective police agencies.
Arrests made by the county sheriff, state police, or other police
agencies are charged under the state statute.

Michigan has a unified court system under the supervision of the
Michigan Supreme Court. All criminal misdemeanors inc]udinq drunk
driving offenses are heard in district court, the statewide court of
limited jurisdiction. Within Washtenaw County there are two district
courts. The 15th District Court is located in Ann Arbor, the major
city in Washtenaw County, and hears drunk driving offenses committed
within the city limits. The 14th District Court serves the remainder
of the county including Ypsilanti and other smaller towns.

The circuit court is the court of general jurisdiction. A1l of
Washtenaw County is served by the 22nd Judicial Circuit. A1l1
felonies, including DUIL third offense, will be heard there after a

225



preliminary hearing in district court if the defendant so requests.

A1l district and circuit courts in Washtenaw County permit a jury
trial for DUIL and impaired driving. Both courts are courts of
record. Appeals of DUIL or impaired driving in district court are
heard on the record in circuit court. An appeal of a DUIL third,
originally heard in circuit court, is heard on the record in the
Michigan Court of Appeals.

The Driver Licensing System

The authority to suspend the driver's license of a convicted DUIL
offender is vested in the sentencing judge. At the time of
sentencing, the court will take the license and send it, along with
notice of a specified period of suspension, to the secretary of state
(S0S). The SOS holds the license for the period of suspension and
returns it at the end of the period if there are no other suspensions
or revocations in effect at that time.

The vesting of the suspension authority in the sentencing judge is
a new provision in Michigan law, in effect since April 1977.
Previously, the secretary of state had the sole authority to suspend
a convicted DUIL's license after receiving notice of conviction from

the court.

Sanctions Imposed on a Driver Convicted of DUIL or Impaired
Driving

Court imposed sanctions for conviction of DUIL include a fine and
jail. Both are discretionary to the sentencing judge. A conviction
of first offense DUIL carries a possible ninety days in jail or a
$100 fine or both. For second offense DUIL, the possible penalties
are one year in jail or a $1000 fine or both. For conviction of
third or subsequent offense DUIL as charged, the judge may impose a
period of up to four years in the state prison. In practice, very
few drivers will be convicted of DUIL third offense. In most
instances, where DUIL third is originally charged, it will later be
reduced through plea bargaining to a first or second offense.

.
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For conviction of impaired driving imposition of a fine and jail
are also discretionary to the sentencing judge. For conviction of a
first-offense impaired driving the possible penalties are 90 days in
jail or a $100 fine or both. Conviction of second-offense impaired
driving carries with it a possible one year in jail or a $1000 fine
or both. When assessing a fine for conviction of either DUIL or
impaired driving, the sentencing judge may also impose reasonable
court costs.

As mentioned previously, since April 1977, the sentencing judge is
also responsible for imposing the license suspension of conviction of
DUIL. The judge is required to order the secretary of state to
suspend the license for any period of time up to two years. In
addition, the court may order the secretary of state to issue a
restricted Ticense allowing the defendant to drive to and from work
and in the course of employment for the period of the suspension.
The secretary of state may impose additional suspensions or
revocations based on grounds other than the conviction of DUIL (e.q.,
excessive points on the driving record, habitual offenders). These
suspensions or revocations would be in addition to the court-imposed
suspension. There is no mandatory suspension requirement for

conviction of impaired driving.

The Health System
Treatment facilities available to the convicted drunk driver in
Washtenaw County include: ’
Alcohol Abuse Prevention Program. Provides alcohol

education programs and group counseling and limited
one-to-one counseling.
Washtenaw Council on Alcoholism. Essentially a

competitor of Alcohol Abuse Prevention Program; provides
same services but probably has a greater ability to
perform individual counseling.

Beyer Hospital Alcohol Program. Provides outpatient

group therapy and inpatient services for patients of the
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hospital. This program is designed for a serious problem
drinker and advocates total abstinence as a prerequisite

for entry into its program.
Riverview Clinic. Provides outpatient group therapy

and psychiatric care.

15th District Court Antabuse Clinic. This program,
funded by the 15th District Court, serves two functions.
First, it serves as a monitoring device for those people
required by the court to take antabuse. In the last few
vears the number of peop]é taking antabuse has dropped
dramatically, so that currently, less then twenty people
are taking the medication at any one time. This drop has
largely been a result of the realization by the court that
antabuse has little or no effect on an unmotivated client.
The second and more important function of the clinic is to

provide a group therapy session for a particular class of
persons. The clinic is located in a Tower income area and
is within walking distance of Ann Arbor's less affluent
population. Many lower income clients who do not have the
transportation or who would have difficulty adapting to
the middle class atmosphere of other agencies, have shown
marked improvement in their drinking patterns after
involvement at the clinic.

Dawn Farm. Provides inpatient therapy for young adults
addicted to both alcohol and drugs. Requires at 1east‘a
six-month commitment.

Chelsea Hospital. Provides a detoxification facility
for serious alcoholics and a limited inpatient program
(two weeks).

Alcoholics Anonymous. An effective form of therapy for
the right type of client, the local chapter of AA is
extremely active, providing therapy and social activities
for the alcoholic and his family.
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THE HEALTH/LEGAL PROCESS

Within Washtenaw County there are two district courts handling
drunk driving offenses. They are completely separate with some
differences in their operations. The 15th District Court will be
discussed in detail. Then, where significant differences exist in
the procedures of the 14th District Court, these will be noted.

The 15th District Court

The 15th District Court serves the city of Ann Arbor. Any arrests
for drunk driving made within the city limits are heard in this
court. While most arrests in Ann Arbor are made by the city police,
the Washtenaw County Sheriff and the Michigan State Police on rare
occassions will make arrests within the city limits. 1In 1977, the
Ann Arbor Police Department made 338 arrests for DUIL.

After stopping a vehicle for irreqular driving behavior or any
other valid reason, the police officer's decision to arrest the
driver for DUIL is based on observations. This may include how
readily the driver produces his license and registration, any odor of
intoxicants coming from the driver or the vehicle or his performance
of coordination tests performed at the side of the road. A1l arrests
will be made for the more serious of Michigan's two drunk driving
offenses DUIL. If the prosecutor later feels that the case does not
warrant the charge of DUIL he may reduce the charge to impaired
driving.

Once the decision to arrest is made and the required rights are
given, the driver is brought to the police station. There he is
viewed by "the officer on duty." It is felt important by the Ann
Arbor Police Department that this be done first, to confirm that the
suspect has been treated properly, and second, to confirm that there
are proper grounds for arrest. After observation by the officer on
duty, all DUIL suspects are given opportunity to take a breath test.
The driver is advised of his rights concerning blood alcohol testing
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and the consequences of refusal to submit to a test. If the driver .
accepts, two breath tests are given as a matter of course, with more
given if the two ratings vary more than .02% w/v. After the breath
tests are given, the driver may request to be taken to a hospital for
a blood test. This happens very infrequently. From the time of
arrest until both breath tests have heen given, the average elapsed
time is an hour and a half. :

After taking the blood alcohol tests, the driver is given the
opportunity to post bond. The police are liberal about accepting
interim bonds because the Washtenaw County jail is often full.
Generally a bond of $100 is required. However, a spokesman for the
Ann Arbor Police reports that on some occasions less is accepted.
While the breath testing and bonding procedure is taking place, the
arresting officer fills out the arrest report and other relevant
forms. The whole arrest procedure takes from two to two and a half
hodrs.

Before the appearance of the driver in court for arraignment, a
complaint and warrant against the driver is authorized by an Ann
Arbor city attorney. In almost all cases the authorization will be
for DUIL, however, the city attorney may authorize a charge of
jmpaired driving if the evidence warrants (BAC below .10% w/v).

When the defendant appears in 15th District Court for arraignment,
he is informed of the charges against him by a district judge and
given the opportunity to plead guilty or not gquilty. If the
defendant wants time to consult an attorney, frequentiy the
arraignment will be adjourned to allow him time to do so. If he
pleads guilty he is referred to the probation department for a
presentence interview, which will be discussed later. If he pleads
not guilty a pretrial hearing is set.

The purpose of the pretrial hearing is to give the city attorney
an opportunity to determine which cases he will try. Because there
are many more people charged with DUIL than could reasonably be tried
in front of a judge or jury, most cases will be plea bargained at the
pretrial stage. The decision by the city attorney as to which cases
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to reduce by plea bargain and which cases to try is a subjective one,
taking into account such factors as previous record, BAC, whether
there was a traffic accident involved in the case, and the
defendant's attitude. 1In general, it can be stated that the
prosecutor will be more likely to plea bargain a weak evidential case
or one involving a driver with no bad driving history or high BAC.

There are two primary results of a plea bargain for a DUIL.
First, the city attorney will agree to reduce the charge to impaired
driving. The defendant then agrees to plead quilty to the reduced
charge and the adjudication process is completed. An immediate
reduction to impaired driving is generally offered to defendants with
no prior record or a BAC of less than .15% w/v. Second, the city
attorney may grant the "Plea Under Advisement" program. Any
defendant allowed this program pleads guilty to the original DUIL
with the agreement that it will be reduced to impaired driving upon
completion of any requirements set forth by the probation department
or the secretary of state's driver analyst. This procedure will be
set forth in more detail later. The city attorney's staff typically
use the program to plea bargain those cases that they do not want to
take to trial yet do not think merit an immediate reduction to
impaired driving. These types of cases coculd include defendants with
prior records or high BACs.

Reductions of DUILs to any offense other than impaired driving are
rare. Infrequently one may be reduced to careless or reckless
driving, but this is very rare. City attornies are pleased about
Michigan's law defining two levels of alcohol/driving offenses. They
feel that by reducing the DUIL to impaired driving the defendant is
not getting off too easily. He still has an alcohol/driving offense
on his record and the penalties are essentially the same except for
the driving sanctions.

For those cases that go to trial, the trial can be by judge or
jury. Statistics are not available on the number of jury and judge
trials for DUIL, but it appears that more jury trials are held. Jury
trials generally require one complete working day to try, and the
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amount of time involved in preparatiom by the city attorney will vary
depending on the number of witnesses involved. Trials by a judge
typically take two hours to conduct with about the same amount of
preparation necessary as in a jury trial. The trial, whether by
judge or jury, is usually held about six weeks after the pretrial
hearing. Since district courts are courts of record, any appeal of a
DUIL conviction is made on the record. As a result, very few DUIL
convictions are appealed. _

Whether the defendant pleads quilty to an alcohol-related offense
at arraignment or pretrial, or is found quilty at trial, his
sentencing date is usually set four to six weeks in the future to
allow him to report to the 15th District Court Probation Department
for a presentence investigation. An inveétigation consists of a
personal interview with the defendant and a check of his previous
record. Further interviews may be held with friends, employers, or
family members if the case warrants. The purpose of the interview is
to obtain sufficient information about the person's 1ife and drinking
habits to help the judge impose an appropriate sentence. After
obtaining this information, the probation officer compiles a one- to
two-page presentence report including recommendations for treatment.
If the probation officer is unsure of what to do after the interview,
he may require the defendant to have an additional interview with the
15th District Court consulting psychiatrist.

At the end of the ﬁresentence interview the probation officer will
inform the defendant of the type of recommendation that he will make
to the judge. The defendant will then be referred to treatment.
Referral to a particular treatment facility is a subjective decision
by the probation officer based on the severity of the defendant's
drinking problem, the proximity to various treatment facilities, and
the probation officer's perception of how the defendant would relate
to a particular therapist. In practically no case would a defendant
not be referred to some sort of alcohol education or treatment. .

One important aspect of the presentence period is that the

defendant is requested to become involved .in treatment before he
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returns to court for sentencing (usua]]y about three weeks from the
date of the interview). This requirement serves two purposes.
First, it allows the defendant to ascertain whether he really wants
to accept the court requirement that he participate in treatment as a
condition of probation. In almost every case the defendant accepts
the treatment because the alternatives are perceived to be worse.
Second, it is important, especially for the abusive drinker, that he
become involved in treatment as soon as possible. Not only are the
chances of success in treatment enhanced if the defendant begins
immediately after conviction, but it helps to ensure that an abusive
drinker, who may still be driving, is at least receiving some sort of
treatment to deal with the problem.

For those defendants participating in the Plea Under Advisement
program, an additional interview is held with a driver analyst of the
secretary of state. The analyst will determine what, if any,
treatment the defendant has been asked to attend. The analyst will
usually rubber stamp the court's referrals, although he is free to
make his own if he deems necessary. In some instances the driver
analyst may restrict or suspend the license, although this is almost
never done with first offenders. The analyst prepares his report and
sends it to the probation officer.

The presentence report and analyst's report, if any, are submitted
by the probation officer and orally discussed with the judge, usually
the day before sentencing. The entire process of presentence
investigation takes about two hours per defendant including the time
necessary to prepare reports. The interview usually occurs two to
three weeks after conviction and several weeks before sentencing. 1In
some limited instances a defendant will be convicted, interviewed,
and sentenced the same day, but in almost all cases this is limited
to nonresidents of Washtenaw County who would have difficulty coming
back on several occasions.

When the defendant returns to court for sentencing, the sanctions
are imposed. In addition to a fine and, in some limited
circumstances, jail, almost all defendants are placed on probation to
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participate in the treatment they have already begun. The Plea Under
Advisement program has one minor procedural difference. For all
intents and purposes it is identical to reqular probation, but
because the plea is being held under advisement by the judge until
treatment is completed, the defendant cannot legally be sentenced and
placed on probation. To remedy this, the period of time given a Plea
Under Advisement participant to complete treatment (usually six
months) is termed presentence probation.

After being placed on probation or the Plea Under Advisement
program the defendant's participation is supervised by the same
probation officer who performed the presentence investigation. The
average case load for a probation officer is 200 clients.

If at any time during the term of probation the defendant is not
fulfilling his requirements, the probation officer may take a variety
of actions. Initially, personal contact with the probationer, either
by letter or phone or in person, will be used to ensure compliance.
If that does not work, the probation officer may request the judge to
order a show-cause hearing at which the defendant must appear in
order to explain why he has not complied with his probation.

The ultimate action of the probation officer is a request for the
judge to violate the defendant's probation. If a violation occurs, a
bench warrant is issued to bring the defendant to court for a hearing
on the violation. If the defendant is found guilty at the hearing,
the judge may impose the original sentence, reinstate the probation,
or terminate him altogether from any further obligation to the court.
The most typical outcome is reinstatement on probation with costs
assessed for violation of probation. For a Plea Under Advisement
participant, the most frequent outcome is loss of the opportunity to
plead quilty to the reduced charge.

When the probation officer determines that the defendant has
satisfactorily comp]eted probation, he petitions the court for a
termination of probation. The termination procedure is not necessary
for Plea Under Advisement participants, for before they will recieve
a charge reduction, they must appear before the judge and satisfy him
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that they have completed the requirements.

The 14th District Court

In their overall operations, the 14th and 15th District Courts are
similar. There are, however, several differences worth discussing.

There are some minor differences in arrest procedures used by
police agencies in Washtenaw County other than the Ann Arbor Police
Department. The Ypsilanti Police Department will not release a
driver on bond until eight hours after the arrest, primarily to make
sure he has an opportunity to sober up. Further, the Ypsilanti
police will not give an interim bond unless the person can post $100.
Another minor difference in arrest procedures involves the use nf the
officer on duty to review an arrest. The Washtenaw County Sheriff's
office has a policy against this in the belief that if the officer on
the scene has grounds to make the arrest, only he knows that for
sure, and no one should try to second guess him.

There is a significant difference between the 14th and 15th
District Courts in their use of Plea Under Advisement program. In
the 14th district it is termed the Driver Improvement Program and the
criteria for its use are different. It is used only as a program for
first offenders and, for the most part, has replaced an immediate
reduction to impaired driving. In addition, in the 14th district,
the reduction to impaired driving occurs as soon as the defendant
" returns to court after seeing the probation department and the driver
analyst. He is then placed on probation to participate in the
recommended treatment program. This is significantly different than
the 15th district's policy of requiring treatment completion before
the reduction is granted.

The last major difference between the two courts involves their
procedures for diagnosing and referring defendants to treatment. Two
of the four 14th district judges will not use the probation
department to conduct presentence investigations. Instead, they
refer the defendants to the Alcohol Abuse Presention Program, a local
alcohol education and treatment agency. There a counselor will
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conduct the PSI and make his recommendations directly to the judge at
a presentence conference. If the defendant is placed on probation,
the 14th District Court Probation Department assumes supervision at
that point. One member of the prabation department states that it is
fortunate that such a split system exists. He states that if the two
judges who are presently referring to the treatment counselors for
PSIs were to refer directly to the prcbation department, the
department would be unable to handle the increased case load. It
appears then that the fragmented approach to diagnosis and referral
in the 14th District is working smoothly.

EVOLUTION OF THE HEALTH/LEGAL SYSTEM

The first organized attempt in Washtenaw County at establishing a
health/legal system was begun in 1969 in the 15th District Court. A
district court judge in cooperation with the director of the
Washtenaw Council on Alcoholism (WCA) and a local physician developed
an antabuse program for selected offenders. Under this program, the
judge would refer the clients and WCA would provide alcohol
counseling and administer Antabuse. Use of this program was limited
only to the most chronic offenders until 1970, when it was
incorporated into a proposal to the U.S. Department of Transportation
for a federally funded ASAP. The proposal expanded the Antabuse
program making both 14th and 15th District Courts responsible for
diagnosing and referring alcohol offenders to the WCA for treatment
involving therapy and Antabuse. The proposal was accepted and
Washtenaw County became one of the nine original ASAP demonstration

projects.
The period of the federal ASAP marked a tremendous increase in the

use of the health/legal concept in Washtenaw County. Arrests’
increased by fifty to seventy-five percent with the selective

enforcement component of the ASAP.
Along with the increased enforcement activity came the requirement

that all convicted drivers be diagnosed in terms of their drinking
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patterns and referred to appropriate treatment modalities. The 14th
and 15th District Courts accomplished this slightly differently.

In the 15th District Court, all convicted drunk drivers were
interviewed by a court counselor whose office was located in the 15th
District Court, but funded by the federal ASAP. The diagnostic
procedures were similar to those in use today. Since Antabuse was 2
cornerstone of the program, large numbers of defendants were asked to
take it. Supervision was provided by a probation officer whose
office was located in the 15th District Court but was funded by the
federal ASAP. The supervision procedures were much the same as those
in use today.

The 14th District Court was also active in the diagnosis of most
of its drunk drivers, although its procedures were somewhat
different. Judges in the 14th District Court would refer drunk
drivers directly to the ASAP offices where they would be interviewed
by an ASAP counselor. The counselor would file a presentence report
with the judge and, if treatment was recommended, the defendant would
be placed on probation and assigned two probation supervisors. A
probation officer from the traditional probation department was
assigned to handle the administrative duties and to collect any fines
and costs, and an ASAP "probation officer” was assigned to make sure
that the defendant participated in treatment. This system created
some confusion, especially in its early stages. Defendants were
confused and angry about having to report to two people and
personality conflicts existed between some ASAP and probation
department personnel. As a result, cooperation was difficult to
establish. Nevertheless, most of the supervision problems had been
resolved by the time the ASAP ended in 1973.

There is considerable concern as to why the dual probation officer
system had developed in the first place. The 15th District had one
probation officer placed in the court with ASAP funds and that
procedure seemed to work much more smoothly. The answer appears to
be that in the beginning stages of the ASAP, when procedures were
being developed for both courts, the 14th District Probation
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Department was never included in the planning. As a result, it was
never integrated into the system.

In addition to the establishment of new health/leqal procedures.
The ASAP was also the major réason for the development of alcohol
treatment and educational resources. The WCA, the major provider of
treatment and education, flourished during the ASAP. Because of the
large number of court clients being channeled into treatment, other
programs began to develop, including alcohol programs at local
hospitals and several residential programs.

When the ASAP ended in 1973, perhaps the biggest change occurred
in enforcement of drunk driving. All of the police agencies that
participated in the ASAP selective enforcement program reported
significant decreases in DUIL arrests.

The procedures for diagnosing and referring clients to treatment
which had been put into motion by the ASAP continued to function.
The ASAP was assumed by the Washtenaw County Health Department and
became known as the Alcohol Abuse Prevention Program. It continued
to provide diagnostic services for the courts and also began
developing alcohol treatment and education programs similar to the
WCA. In the 15th District Court, the ASAP court counselors and
probation officers were put on the city payroll and the procedures
described in today's system have developed. In the 14th District,
today's procedures evolved because two of the judges continued to use
the diagnostic services provided by the Alcohol Abuse Prevention
program while the other two judges began using their own probation
department again. No judge, however, stopped using the health/legal
approach completely.

The biggest change in the sanctioning proces$ to occur since the
end of the ASAP was the introduction of the Plea Under Advisement
Program in late 1975 (and later the Driver Improvement Program in
14th District Court). Envisioned by the court as a way to motivate
entry into and completion of treatment, it has been very successful
to that end. Since under the terms of the Plea Under Advisement
Program the defendant does not get the benefit of the reduced charge
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until he completes his treatment program, the defendant is more
likely to follow through on his treatment than if he were given the
reduced charge and then asked_to participate in treatment. While no
statistics are available comparing the completion of treatment by
those persons in the Plea Under Advisement Program and those in
regular probation, the judges in the 15th District Court believe that
the Plea Under Advisement Program is more effective than regular
probation in motivating defendants to complete treatment without
additional court intervention.

A problem with the Plea Under Advisement Program in the 15th
District Court has been a difference in philosophies about who is
eiigible for the program. The program was first introduced to the
judges and city attorney of the 15th District Court by the supervisor
of the Hearing Section of the Bureau of Driver Improvement, Michigan
Department of State. Based on a program he had seen in Tampa,
Florida, he envisioned the program as a cooperative effort between
the courts and the Secretary of State's Office to identify and refer
to alcohol education those drivers who had never been picked up for
drunk driving before. Because he did not foresee that it would be
used for multiple offenders, he did not expect license suspension to
be an issue in the program. As was mentioned previously however, the
15th District Court applied the program almost as a "third offense"
between Impaired Driving and DUIL in the plea bargaining process.
Thus, defendants with previous records or higher BACs were being
offered the Plea Under Advisement Program rather than Inmpaired
Driving in the plea bargaining process with the mistaken impression
that they were sure to retain their license. When the defendant went
for his interview with the Secretary of State's Office, his license
was suspended if his record was bad. Since this was not a part of
the understanding of the plea bargain it created some conflict
between the court and the Secretary of State's Office. These cases
did not happen often and were handled on a case-by-case basis by the
court, usually with the recommendation that the defendant appeal the
secretary of state's action to circuit court. The problem still
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arises today very infrequently, although the court is now aware
before granting the Plea Under Advisement that the Secretary of
State's Office may take action on the license.

INSIGHTS AND IMPRESSIONS

o The 15th District Court's "early intervention" technique is
worth noting. Normally, a probation approach that allows for
presentence investigation fails at getting the defendant into
treatment at an early stage of the process. This is primarily
because a defendant is not required to enter treatment until after
the presentence investigation and return to court for sentencing. By
requiring the defendant to enter treatment during the presentence
investigation period, the length of time before treatment is bequn is
shortened by an average of three to four weeks. This of course, is
still not as early as is possible in reduced charge processes.

e Within Washtenaw County there are two separate legal systems
sharing the same health resources. The 14th and 15th District Courts
are completely separate entities with their own facilities including
their own probation departments. They share the same treatment and
education agencies and have their own working arrangements with the
various health agencies.

e There was a great deal of difficulty in establishing effective
supervision procedures in the 14th District during the ASAP. Dual
supervision by a court probation officer and an ASAP probation
officer caused friction between the two agencies. As personnel in
both agencies came to know each other better, the problems began to
be resolved. Many people within Washtenaw County's health/legal
system feel the reason for this was not including the 14th District
Court Probation Department in the planning phases of the ASAP.

e The 15th District Court was aided considerably in its evolution
by the presence of an influential and interested judge. He was
responsible for setting up the ASAP procedure in his court in the
first place and was influential in the city's decision to incorporate
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the program into its budget after the federal ASAP ended in 1973.

¢ The federal ASAP appeared to be a major factor in the
development of an effective and sophisticated health/legal system in
Washtenaw County. While there was certainly interest before the
ASAP, it provided the funds for setting the machinery in place. Much
of what was established was retained after the federal funds ended.
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CASE STUDY SUMMARY FOR
PHOENTX, ARIZCNA

THE HEALTH/LEGAL SYSTEM

The Court System

Driving While intoxicated (DW]) offenses occurring in the city of
Phoenix are heard in the Phoenix Municipal Court. A court of limited
jurisdiction, the municipal court hears the following types of cases:

o state statute violations, which are classified as
misdemeanors;
o city ordinance violations;
o civil cases within the authority conferred by the
Phoenix city charter.
Within the state of Arizona there are also justice of the peace
courts, which have concurrent jurisdiction with the municipal court
over DWIs. There are no justice of the peace courts in Phoenix.

A1l DWIs filed in the municipal court, are charged under the
statewide DWI statute. The Phoenix City Council has not enacted any
local DWI ordinances.

A1l persons charged with DWI have the right to a jury trial in
Phoenix Municipal Court. Appeals of DWI convictions in municipal
court are heard in the Maricopa County Superior Court, the cbuntywide
court of general jurisdiction. Since July 1975, the municipal court
has been a court of record and, as a result, all appeals from
municipal court are heard on the record. Prior to 1975, when appeals
from municipal court were heard de novo in superior court, it was a
common defense bar tactic to appeal DWI convictions in municipal

court.

The Driver Licensing System
The authority to issue, suspend, or revoke a convicted DWI's
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driver's license is vested in the Arizona Department of Motor
Vehicles (DMV). The DMV's authority over the driver's license is
absolute with the exception of a first offense of DWI within a
two-year period. In first offense cases, the sentencing judge has
concurrent authority to recommend a period of license suspension.

The DMV will take action upon the license as soon as it receives
notice of conviction of DWI from the court. In cases where license
revocation is mandatory the license may be taken by the judge at
sentencing and forwarded to the DMV along with the notice of

conviction.

Sanctions Imposed on a Convicted DWI

Court-imposed sanctions for conviction of DWI include a fine and
jail term. The permissible limits of each are as follows:

o A DWI conviction with no previous convictions within
two years requires a mandatory jail term of one day to
a maximum of six months and allows a discretionary fine
of $100 to $1,000. The language of the statute is
specific in not allowing the judge to suspend the
mandatory one-day minimum jail sentence. The statute
also authorizes the judge to impose up to three years
probation.

o Second or subsequent DWI convictions within a two-year
period requires a jail term of sixty days to six months
and allows a fine of $1,000. Again the language of the
statute is specific about the inability of the judge to
suspend the jail term, and his authority to impose up
to three years probation.

Suspension or revocation of the driver's license is a major
sanction against a convicted DWI. The authority to suspend the
license of a DWI without any DWI convictions within the preceding two
years is held by the sentencing judge. The sentencing judge may
recommend to the DMV that the license be suspended for a period of up
to six months. For second or subsequent offenders, the DMV has
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absolute authority over the license. Upon receiving notice of the
conviction from the court, the DMV must revoke the license for a

minimum period of one year.

The Health System

There is a wide range of treatment facilities within the Phoenix
area to which convicted DWIs may be referred. The most widely used
are the programs offered by the Rehabilitation-Probation (R-P)
Center, a division of the municipal court. The R-P center provides a
complete range of treatment modalities designed for the drinking
driver. These programs are:

e Educational Series - designed for persons who are
diagnosed as social drinkers or preproblem drinkers,
this program is essentially an alcohol education
program. There are two 2 1/2 hour sessions held over a
one week period, plus three to five hours of individual
study.

e Countermeasure Program - designed for persons diagnosed
as midrange problem drinkers. Operated by local
treatment agencies under contract to the city, the
program consists of ten 2 1/2 hour sessions held over a
five week period.

e Special Assessment and Referral (SAR) - is a program
designed for getting serious problem drinkers and
alcoholics into treatment. An in-depth interview'is
held and then a referral to an appropriate treatment
agency is made. SAR is also used in cases where the
defendant lives outside of the Phoenix area to refer
him to a treatment program in his community.

In addition to the R-P center programs there are a range of
alcohol treatment programs available in the Phoenix area, including
Alcoholics Anonymous, inpatient rehabilitation programs, and
detoxification.
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THE HEALTH/LEGAL PROCESS

The decision to arrest for DWI hegins when a police officer makes
a valid traffic stop. After observation, if the police officer
suspects that the driver is "under the influence" he will require the
driver to perform coordination tests to determine impairment. If the
officer decides that the driver is under the influence he arrests him
and transports him to the police station where the driver is given
the opportunity to take a breath test. After administration of the
breath test, the routine procedures of fingerprinting, photographing,
and completion of the necessary arrest reports are completed. A
release decision is then made. If there are no outstanding warrants
against the driver and he has a way home, the police will release the
driver on his own recognizance. If he is not elibigle for
recognizance, he is held in jail until his arraignment the next day.
If the driver is released on recognizance, he is required to appear
for arraignment within four to ten days of the date of arrest.

When the defendant appears at arraignment he is informed by the
judge of the DWI charge against him and is given an opportunity to
enter a plea of quilty or not guilty to the offense. At this point
one or two procedures will be used. If the defendant is eligible, he
is informed of the PACT Program (Prosecution Alternative to Court
Trial), a prosecutor-based pretrial diversion program. If he is not
eligible for PACT, normal adjudication procedures are followed. A
discussion of the PACT process is followed by a description'of the
procedures used for a driver who is not eligible for PACT.

PACT

A11 DWI defendants who have not participated in PACT before are
eligible for the program. When PACT was initiated in 1974, all DWIs
were eligible for PACT if they had not been through it within the
previous two years. This was changed however to the present
eligibility requirement because, as one municipal court judge said,
"one bite of the apple" was enough.
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When an eligible defendant appears at arraignment, the PACT
program is explained briefly and the defendant is asked to enter a
plea to the DWI. The defendant must enter a not quilty plea to
participate in PACT. Virtually everybody who is offered the PACT
program agrees to it and enters a not guilty plea. In fact some
judges will not accept a quilty plea from someone who has not been
through PACT before.

Once the PACT-eligible defendant has pleaded not quilty, the judge
sets a date for a pretrial conference, called a "PACT court session,"
two to three weeks from the arraignment date.

The defendant is also instructed that a "PACT Orientation Session"
will be held immediately preceding his return to court for the PACT
court session. The PACT orientation is held in the R-P center, a
division of the municipal court.

Several days before the defendant is due to appear for the PACT
orientation, the PACT prosecutor reviews the case file and determines
the charge to which the DWI will be reduced’and the fine that will be
assessed if the defendant participates in PACT. This determination
is commonly called the "PACT offer."

The criteria for deciding the PACT offer are essentially two:

e the breath test reading (if any), and .
¢ the presence of any major "back-ups" or additional
traffic charges against the defendant.

According to the PACT prosecutor, if the BAC is between .10 and
.15% w/v, and there are no major back-ups or priors, the defendant
will be offered a traffic offense that carries only three points on
the driving record as the reduced charge and a $112 fine. 1If the BAC
is above .15% w/v with no major back-ups or priors, the offer
consists of a five-point traffic offense and a $112 fine. If there
is a major back-up present, the defendant is offered a reduction to
that charge. In rare instances in which the BAC is below .10% w/v,
the prosecutor will make his recommendation based on his assessment
of the strength of the case. The usual offer in these instances is a
zero-point traffic offense and a $55 fine.
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Once the PACT offer has been determined, it is transmitted to the
PACT orientation officer in time for the defendant's appareance
there. At the PACT orientation the defendant initially fills out an
alcohol screening test and views a slide presentation explaining the
different alcohol rehabilitation programs. While the slide show is
going a PACT "case coordinator" determines the results of the
screening test. After the slide show, each defendant is interviewed
by a case coordinator. The case coordinator uses the results of the
interview and the screening test to determine an appropriate
treatment modality.

The case coordinator explains to the defendant the prosecutor's
PACT offer and the treatment modality, which he must attend if he is
to obtain the offer. If the defendant agrees to participate in PACT
he signs the PACT agreement form, embodying the terms of the program
(a sample copy is found on the last page of this case summary).
Virtually every defendant who is offered PACT accepts, since the
opportunity to have the DWI reduced to a lesser charge is an
overwhelming incentive. For the rare defendant who rejects the PACT
offer, the normal adjudication procedures are followed.

After the PACT agreement has been discussed, all defendants return
to court for the PACT court session. For those defendants who have
accepted the PACT program and signed the agreement (virtually
everyone) the judge acknowledges the terms of the agreement and
affirms a "final court disposition" date, previously set by PACT
personnel., The disposition date varies with the rehabilitation
program assigned, but is often six to eight weeks in the future. For
the rare defendant who does not accept PACT, a trial date is
scheduled for the DWI. _

Before the defendant returns to court for the final disposition,
he must complete the rehabilitation requirement. The treatment to
which he is assigned will always be one of the three programs offered
by the R-P center (described in The Health System). There is an $80
program service fee for all treatments. The case coordinator
supervises the defendant's progress in the program. If the defendant
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has not completed the required treatment before the final disposition
date, the case coordinator will notify the prosecutor. The
prosecutor will then usually set the defendant's case for "problem
disposition." Here the defendant will explain his inabi]ify to
complete treatment to the judge. The judge determines whether to
cancel the PACT agreement and proceed to trial in the DWI or to give
the defendant more time to complete the program. Normally, in cases
of program noncompliance, the judge will reset disposition once or
twice before deciding to set the case for trial. There is a standard
provision in the PACT agreement form, which is signed by the
defendant, waiving his right to a speedy trial. Thus, any
continuances by the judge do not deny the defendant this right.

When the defendant returns to court with the rehabilitation
program completed, final sentencing takes place. At this time, the
judqge formally accepts the plea of quilty or no contest to the
agreed-upon lesser charge and assesses the fine. If indicated by the
PACT agreement, the judge may place the defendant on probation after
completion of PACT. The defendant is then supervised by a probation
officer at the R-P center and may be required to participate in a
further treatment program.

The vast majority of DWIs in Phoenix Municipal Court are eligible
for the PACT program. Current estimates by the PACT prosecutor are
that ninety percent of all DWIs are eligible for the program. He
does expect, however, that this number will gradually drop, since
once a DWI has participated PACT he is not eligible aqafn. The
administrator of the R-P center, which conducts the PACT orientation
session, estimates that around 6,000 DWIs went through the PACT
orientation program in 1977.

Traditional Court Procedures

Those defendants who have been through PACT before are handled by
traditional court procedures. If the defendant pleads not guilty at
arraignment, a pretrial disposition conference (PDC) is scheduled.
At the pretrial the prosecutor makes a standard plea offer to all
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defendants who are not eligible for PACT. If the defendant does not
have a DWI within the preceding two years and pleads quilty to the
DWI, the prosecutor will agree to a one-year probation and the
mandatory one day in jail. For the defendant that has a DWI within
the previous two years, the prosecutor's offer is usually probation
and thirty to forty-five days in jail if the defendant pleads quilty
to first offense DWI. A spokesman for the prosecutor's office says
it is extremely rare that a defendant who is not eligible for PACT
will be offered a reduced charge less than DWI. He states that each
prosecutor must justify any DWI reduction to lesser charges based on
evidential weaknesses in the case.

If the defendant accepts the prosecutor's offer, he pleads quilty
at that point and is referred to the probation department. If he
does not accept the offer, the case is set for trial. A spokesman
for the prosecutor's office reports that about two-thirds to
three-fourths of all DWI trials end with a verdict of quilty.

Once the defendaht has either been found or pled quilty, he is
referred to probation for diagnosis of his drinking patterns and
involvement in a treatment program. In a limited number of
instances, the judge will adjourn sentencing until a presentence
investigation is performed by the probation department. This
procedure is rare however. The more common procedure is that the
judge sentences the defendant at the time that he pleads or is found
quilty and places him on probation with instructions to report to the
probation department and participate in whatever treatment program
probation finds necessary. In some cases, however, the defendant is
fined or jailed or both without probation.

When the defendant appears for his initial probation appointment
he is given the alcohol screening test and a personal interview.
Based on the diagnostic test and the interview the probation officer
decides where he will assign the defendant for treatment. The
probation officer has a good deal of leeway in his treatment
assignment decision. He may refer to any of the treatment modalities
offered by the R-P center, or he may refer the defendant to various
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treatment programs located in the Phoenix area.

Once the defendant is referred to a treatment program, supervision
is performed by the probation officer. According to a spokesman for
the probation department, the defendant is given six months to
complete the required treatment program. After six months, the
defendant becomes "accountable" to the probation officer if treatment
is not completed. If there appears to be a valid reason for not
finishing treatment, the probation officer may allow the defendant
more time. If the probation officer finds no acceptable reason for
failure to complete the treatment he may request a hearing for
violation of probation. The request goes through the prosecutor who
makes the final decision on whether to request a probation violation
hearing. If the prosecutor feels a violation is justified, he
requests the judge to schedule a hearing. At the hearing the
defendant may explain any reasons he has for failure to complete the
conditions of his probation. The judge may terminate probation or he
may reinstate the defendant in probation with the provision that he
satisfy the remaining probation conditions. If the defendant fails
to appear for the probation violation hearing a bench warrant is
issued by the judge. The bench warrant will remain in effect until
the defendant is arrested by the police. The polfce do not
aggressively pursue bench warrants, but most defendants with bench
warrants will eventually be picked up as a consequence of a record
check or another violation.

Once the defendant has satisfactorily completed the conditions of
his probation, including treatment, and served the probation term, he
is terminated from probation.

EVOLUTION OF THE HEALTH/LEGAL SYSTEM

The following is a brief summary of the processes that have
developed for dealing with DWIs in the Phoenix Municipal Court. This
court has been in the vanguard of innovative programs for dealing
with DWI offenders since 1967. As a result, it has been the subject
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of a number of publications describing its procedures. One such
publication by Palmer (1976a) contains an extensive history of the
development of the DWI procedures used by the Phoenix Municipal Court.

The first organized attempt at establishing a health/legal system
in Phoenix City Court occurred in 1966 when a local judge
collaborated with two professors at Arizona 'State University to
develop an educational program for those persons convicted of DWI.
Called DWI School, the program was one of the first of its kind and
gained a good deal of national recognition. The program consisted of
four two and one-half hour sessions containing lectures, group
discussions and films on alcohol and highway safety. It became the
model upon which many similar programs throughout the country were
based. _

When the federally funded Alcohol Safety Action Program was
developed in the early 1970s, Phoenix applied for and received one of
the grants, using the DWI school as a basis for its project. The
federal ASAP funds allowed the DWI school to expand its program and
add supplemental counseling programs for those clients identified as
problem drinkers. During the period of the ASAP it became standard
procedure for all DWIs to attend the DWI school.

In mid-1974 the DWI school was discontinued primarily because, as
a result of the ASAP evaluations, it appeared that it was not having
a real effect on DWI rearrest rates. In April 1975, the
Rehabilitation-Probation (R-P) Center was established as a division
of the city court. One of the functions of the R-P center was to
provide a series of alcohol treatment programs designed to take the
place of the DWI school. The treatment programs consisted of
prevention and therapy workshops and a Power Motivation Training
group. For the three-quarters of its operation clients were randomly
assigned to the various treatment modalities at the R-P center in'an
effort to evaluate the effectiveness of each program. In 1976, after
the results of the evaluation had shown that none of the treatment
programs could be termed a "success" in preventing rearrests for DWI
(a recent study by Nichols et al. (1978) found power motivation to
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have a negative effect on highway safety), power motivation was
dropped and the present treatment programs developed.

In addition to the treatment programs, the procedures for getting
a DWI from the Phoenix Municipal Court to a treatment program
underwent an evolutionary process. Originally, a delayed-sentence
approach was used to make sure that a defendant would attend the DWI
school. Under this approach, a DWI would be referred to the DWI
school after conviction and would be required to complete treatment
before being sentenced. This procedure was changed in 1972 to a
probation approach for two primary reasons. First, court personnel
felt that the delayed sentence approach iacked the clout of
probation. According to an evaluator of the Phoenix ASAP, the
percentage of defendants failing to complete court-mandated treatment
programs dropped from twenty-five to thirty percent down to ten
percent. Second, with new constitutional requirements for speedy
trials, delayed sentencing to allow the defendant to complete a
treatment program caused concern to many judges. The probation
approach that was adopted in 1972 is substantially similar to that in
use today for those defendants not eligible for PACT.

Clearly, the greatest change in adjudicative procedures took place
when PACT was introduced in 1974.

During the several years preceding PACT, the backlog of DWI trials
had increased so dramatically that the city cout was unable to
process effectively its large caseload of DWIs. Three major reasons
are given for the development of the backlog. First, an integral
part of the Phoenix ASAP was a vigorous selective enforcement
component. Arrests for DWI during the ASAP period were almost double
what they were during any preceding year. All of these arrests had
to be processed by the municipal court. Second, with the U.S.
Supreme Court's ruling that legal counsel was required for indigents
in criminal cases where incarceration was an outcome of conviction,
counsel had to be provided for DWI defendants. With counsel
representing so many DWIs, the requests for trials increased
tremendously. Third, a change in the Arizona DWI statute required an
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unsuspendable jail term of one day for conviction of DWI. With this
sort of penalty at stake, many DWIs were taking the case to trial
rather than pleading to the DWI.

As a result of the tremendous backlog in DWI cases awaiting trial,
the city prosecutor was forced to plea bargain .a large number of DWIs
to lesser offenses. Recognizing that widespread plea bargaining of
DWIs was going on anyway, an assistant prosecutor developed the PACT
concept. His view was that if plea bargaining was going to occur,
then it should be syStematized and treatment should be required as a
condition of the plea bargain.

The PACT concept was developed and became part of the city court's
procedures in 1974, Although there was some initial objection to
such a wholesale plea-bargaining process, the PACT program has gained
the enthusiastic support of nearly everyone in the Phoenix city
government and the municipal court. It has proven to be an effective
procedure for reducing the crippling backlog of DWI cases and at the
same time ensuring that DWIs will systematically be referred to
alcohol treatment and education programs.

A final step in the evolutionary process of the municipal court
adjudication procedures occurred in 1975. Through legislation passed
by the Arizona State Legislature in 1974, the municipal court was
able to implement a court reporter system that allowed for the
recording of city court trials, Before 1975, all appeals of
municipal court trials were heard de novo in superior court, and it
was a common defense tactic to appeal a municipal court verdict to
delay the process further. With the court reporter system, all
appeals of municipal court proceedings were "on the record." This
change dramatically reduced the number of appeals of DWI cases in
superior court.

254



CASE STUDY SUMMARY FOR MULTNOMAH COUNTY
(PORTLAND), OREGON

THE HEALTH/LEGAL SYSTEM

The Court System

The court system in the state of Oregon consists of a Supreme
Court and a Court of Appeals, on the appellate level., At the trial
level, the court of general jurisdiction is the circuit court and the
court of limited jurisdiction is the district court. In some areas
of the state, municipal courts have been created by city charter. 1In
areas of the state where there is not enough population to justify a
district court, justice courts exist. Driving under the influence of
intoxicants (DUII) offenses are heard in either district court,
municipal court, or justice court, depending on the location of the
arrest and the arresting police agency. In Portland, there are no
municipal courts or justice courts; therefore, all DUIIs there are
“heard in district court.

Both circuit and district courts are courts of record. There is,
at the present time, an absclute right to a jury trial for any DUII
of fense charged. Any appeal of a DUII heard in district court goes
directly to the court of appeals, and is appealed on the record.
Municipal courts and justice courts are not courts of record, and any
appeal from either of these courts goes to circuit court and is heard
do novo. In recent years, there have been a higher number of
appeals, due in large part to some recent innovative DUIT legislation.

The most innovative piece of DUII legislation occurred in 1976.
Primarily because of a huge backlog in DUII jury trials, the
legislature made first offense DUII, in most instances, a traffic
infraction rather than a traffic crime. In instances where first
offense DUII was preceded by another major traffic offense conviction
within five years of the DUII, the DUII could be charged as a traffic
crime. Major traffic offenses include driving while suspended,
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reckless driving, attempt to elude and hit and run, as well DUII.
The number of first offense DUIIs eligible to be charged as traffic
crimes, however, was quite small.

When charged as an infraction, there is no jail sentence for
conviction of DUII. It was the intent of the legislature that by not
authorizing a jail sentence, jury trials could be done away with for
DUIT infractions, and the large backlog of DUII jury trials could be
reduced. The denial of a jury trial was appealed shortly thereafter
and recently the Supreme Court of Oregon decided that all of the
protections afforded to the traffic crime must also be afforded to
the traffic infraction. They held that the DUIT infraction retained
too many of the features of a crime and as a result, it still exists,
but there is no difference procedurally between it and a traffic
crime.

During the time that the appeal was being decided, it was routine
practice by the defense bar to request a jury trial for a DUII
infraction, knowing that the case would be put in 1imbo pending the
outcome of the appeal. This resulted in an even greater backlog of
DUII jury trials than before the infraction went into effect.

DUIIs with a prior major traffic offense within five years are
Class A misdemeanors and are traffic crimes. There is no felony DUII
in the state of Oregon. The state of Oregon by statute does not
allow plea bargaining in any DUII offense. Most DUIIs, after
requesting a trial, will end up pleading to the DUII on or before the
day of trial. ‘

The Driver Licensing System

The authority to issue, suspend, or revoke the driver's livense is
vested in the'Oregon Department of Motor Vehicles (DMV).

The DMV will take action on a DUII's license when it receives
notice of conviction from the court. The DMV's authority to suspend
or revoke a convicted DUII's license is exclusive with respect to
multiple offenders. The authority to suspend the DUII first
offender's license, both traffic infractions and crimes, is vested in
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the sentencing judge. The limits of either the DMV'< or the judge's
authority to suspend or revoke Lhe Ficense are diccussed in the

following section.

Sanctions Imposed on the Convicted DUILI
Court imposed sanctions for conviction of DULL include:

e VFirst offense DUTI--tratfic infraclion--the court may
impose a maximum fine of $1,000 and may order the
Department ot Motor Vehicles Lo suspend the driver's
license for a period of up to one year. In practice,
the driver's license will not be suspended unleas, the
driver's tratfic record is not qgood,

o [irst offense DUII--a traffic crime--the court may
impose a maximum fine of $1,000 and one year in jail.
Both are discretionary. The court may also order the
DMV to suspend the driver's license for up to one
yvear. The DMV may suspend the license without the
order of the court for two major traffic crimes within
five years. This is often done, since the defendant
charged with a first offense DUIT traffic crime, by
definition, already has a major traffic conviction
within five years previous to the present offense.

o Multiple offense DUII--the court may impose a maximum
fine of $1,000 and a jail term of up to one vear.
Both are discretionary. Jail time is not often
imposed, as the prevailing philosophy among judges in
Portland is that a jail term by itself is of no value.
Jail time is sometimes used in conjunction with a
probation term requiring alcohol treatment. The court
has no power to suspend a DUII multiple offender's
license.

The DMV, upon receiving notice of conviction of a multiple offense
DUII, will suspend the driver's license for the following periods of

time:
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e Second DUII conviction within five years--a mandatory
one-year suspension.

@ Third or subsequent DUII conviction within five
years--a mandatory three-year suspension.

A conditional license is available for any suspension or
revocation of the driver's license for DUII. The driver must submit
himself to an evaluation by an alcohol treatment agency approved by
the Oregon Mental Health Division. If he is found to have a drinking
problem, he must become actively involved in a treatment program and
be making progress. After the evaluation, the treatment agency
notifies the DMV and the court of its recommendation concerning the
eligibility of the driver for the conditional license. Both the
court and the DMV will almost automatically accept the treatment
agency's recommendations. Since the conditional license provision
has been in effect, active participation in antabuse therapy has been
required by the certifying treatment agency on a reqular basis.

The Health System
. In Portland, there are three major treatment agencies that provide

a1coho] treatment services to the court:
¢ The Alcohol Safety Action Program--ASAP evolved from

the federally funded ASAP in Multnomah County during

1971-74. In addition to doing alcohol evaluations for
many of the court's DUII offenders, it also provides
treatment services to those clients whom it evaluates
for the court. In the past its treatment philosophy
was based heavily on the use of monitored Antabuse.
According to the director of the ASAP, about sixty
percent of their court-referred clients take Antabuse
on a regular basis, monitored at local pharmacies.
Until recently, relatively little counseling was done
in conjunction with the use of Antabuse. ASAP is now
in the process of developing ongoing one-to-one
counseling for a significant portion of the time that
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the client is taking Antabuse. Those clients who do
not receive Antabuse will also receive a significant
period of counseling.

The ASAP program is currently underqgoing a change
in its organizational structure. Until 1978, the ASAP
was part of the State Mental Health Division and
received its entire funding from the state, primarily
State 402 funds. The state has recently decided to
divest itself of control over local treatment agencies
with the idea that counties are better able to
coordinate their own treatment programs. Rather than
become a part of Multnomah County, the ASAP has
recently become a private nonprofit corporation that
contracts with Multnomah County to provide alcohol
treatment services. The funds for the contracts come
from the same sources as when the ASAP was part of the
state, but now the money is routed through the county
before it comes to the ASAP. The ASAP, in addition to
its funding, charges fees for evaluation and treatment
with a sliding scale, based on ability to payv.

The ASAP is one of three treatment agencies within
Multnomah County, approved by the Mental Health
Division to perform evaluations for the purpose of
obtaining a conditional license.

Alcohol Treatment and Training Program (AT&T)--the

AT&T provides alcohol treatment for a small number of
court-referred clients. It is currently negotiating
with the district court probation departments to
establish a more formal referral mechanism. Its
‘orientation is one-to-one counseling.

The ATRT resembles the ASAP in its organizational
structure. It, too, will contract with Multnomah
County to provide alcohol treatment services. Because
of the training aspect of its program, however, it
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will become a part of the University of Oreqon Medical
School instead of incorporating. The AT&T is also
approved by the Mental Health Division to certify
DUIIs for conditional licenses.

e Project STOP--this agency provides both evaluation and

treatment services for the client referred to it by
the court. At the present time the court-referred
clients are split approximately in half between ASAP
and Project STOP. Project STOP has a group
orientation to its treatment programs. It uses
antabuse, but apparently not as extensively as ASAP.
While not aligned with Alcoholics Anonymous, Project
STOP frequently uses AA as a treatment modality and
referral source.

Project STOP is funded by a combination of
community grants and client fees, based on ability to
pay. It is approved by the Mental health Division, to
certify DUIIs for conditional licenses.

An alcohol education program is operated by the district court.
The court contracts with local counselors to provide a four-week
program on the effects of alcohol on the body and driving. The court
refers clients directly to the alcohol education school, which
reports directly back to the judge on attendance. There is no
evaluation done on defendants sent to the alcohol education program.
The school is financed through the courts with a $5 fee charged to
everybody attending the program. It instructs about 2,000 persons
per year.

THE HEALTH/LEGAL PROCESS

The decision to arrest a driver for DUII is made by the police
officer based on observations of the driver and his performance of
coordination tests. After a record check is performed by calling
back to the station house, the driver is placed under arrest. He
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will be cited for an infraction if a record check indicates no major
traffic convictions within the last five years. If the record check
is positive he will be cited for a traffic crime. A1l infractions
automatically receive personal recognizance. The assistant court
administrator estimates that seventy-five percent of all DUII arrests
made in the city of Portland are cited as infractions.

Those drivers cited for a DUII infraction are transported to the
station house and given the opportunity to take a breath test. After
the requisite arrest reports have been completed, the driver will be
released with a copy of the ticket and notice of his arraignment
date. A spokesman for the Multnomah County Sheriff describes an
interesting procedure that is used to relieve crowded conditions at
the station house. The officer determines whether the driver wishes
to take the breath test at the scene of the arrest, and if the driver
refuses he will be released on recognizance at the scene of the
arrest with a ticket and notice of his date to appear in court for
arraignment. The number of DUII arrests in which this procedure is
used appears to be quite small.

If a driver is arrested for a traffic crime (first offense DUII or
multiple offenses), he is taken back to the station house. There he
will take the breath test if he chooses to do so and the arrest
records will be completed. As a general rule, DUIIs charged as
traffic crimes will not be given recognizance. They will be lodged
in jail until arraignment the next morning. If somebody is willing
to come to the station to pick up the driver, however, he USually
will be released on recognizance.

DUIIs in Portland are prosecuted on a uniform traffic citation.
As a result, there is no screening process through the district
attorney's office before a DUII is charged. Neither is the district
attorney present when the driver appears in court for arraignment.

At arraignment the defendant is advised by the judge of the
charges against him and his rights. He is then given the opportunity
to enter a plea. In most instances the defendant will either ask for
time to consult an attorney, or for a court-appointed attorney. If
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he is already represented by an attorney, he will request a trial.
Those who seek time to consult an attorney will almost always request
a trial at a later date. It is estimated by the assistant court
administrator that only twenty percent of the defendants will plead
quilty at arraignment,

If a defendant requests a trial, notice is sent to the district
attorney's office which puts together a case file, including the
police report, a copy of the ticket, and other material associated
with the arrest. Each file is reviewed by a district attorney
several months before trial to get a preliminary notion of the work
needing to be done. Although very rarely done, if a case has such
weak facts that there is no way it could be proven, the supervising
district attorney will move the court to dismiss the case at that
point. ‘

Since plea bargaining for DUII offenses is prohibited by statute
in Oregon, all DUIIs either plead gquilty before going to trial, or
actually take the case to trial. The percentage of DUIIs going to
trial is very small, estimated by officials within the court system
at around ten percent. Most plead quilty at or before the time of
trial. Many DUIIs who end up pleading quilty wait until the davy of
trial to decide whether to plead. Often they delay to see which
judge they will get or whether witnesses will show up in court,
Waiting until trial to plead guilty is also sometimes a dilatory
tactic used by the defense attorney to allow his client to keep his
driver's license for as long as possible. At present, the earliest
that a DUIT can be brought to trial is six months from the date of
arraignment.

If a DUII case goes to trial, it is estimated the chances of
conviction at jury trial are about fifty percent. Those that go to
bench trial appear to have a greater chance of conviction. A typical
jury trial takes three-fourth to one day, while a typical bench trial
lasts one-half to one hour.

After conviction or plea, the decision to require a DUl to seek
treatment or alcohol education depends entirely on which of thirteen
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judges is hearing the case. The procedures for first offense DUIIs
are significantly different from DUII multiple offenders, so the two
groups will be described separately.

DUII First Offenders. First offenders, whether with traffic
infractions or crimes, are rarely required to receive an alcohol
evaluation. While several judges simply assess a fine, many judges
require that a first offender attend the alcohol education school as
a condition of sentence. Attendance at the alcohol education school
is reported to the judge by the school. The judges enforce any
requirement that DUII go to the school.

In rare instances, usually in which the defendant or his attorney
asks for help, the judge will require a first offender to receive an
alcohol evaluation. The procedures are the same as for a multiple
offender and will be discussed next.

DUII Multiple Offenders. A large percentage of multiple
offenders are required to receive an alcohol evaluation and
treatment, if recommended. The procedures by which this is
accomplished vary with the thirteen judges. By far the most common
procedure is by use of the presentence investigation. This procedure
will be described in depth. The other two procedures, straight
probation and bench probation, will be distinguished at the end of
the explanation of the presentence process.

e Presentence Investigation. Over fifty percent of all

DUIT multiple offenders are referred to probation by
the judge at the time of plea or conviction for a
presentence investigation. Sentencing is set for
approximately two months from the date of referral to
probation.

The defendant schedules an appointment at the
probation department. At the appointment, a probation
officer has the defendant complete a set of probation
forms and checks the arrest report and prior record.
If the probation officer is sure at that point that
the defendant has an alcohol problem, he will refer
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him immediately to ASAP.or Project STOP for an
evaluation interview and treatment recommendations.
If the probation officer is unsure, he will have the
defendant come back for a second appointment, at which
time he will make his decision about whether to refer
the defendant to ASAP or Project STOP for the
evaluation. It is estimated by officials of the
probation department that about sixty-five percent of
the defendants referred to them for presentence
investigation are referred to either treatment agency
for evaluation.

When a defendant is sent to ASAP or Project STOP,
he is given an evaluation. The initial interview
takes from one to one and a half hours and consists of
a one-to-one interview with a counselor. After the
interview, the counselor contacts friends and
relatives of the defendant and assembles relevant
medical data. From this material the counselor makes
an evaluation, including treatment recommendations.
The evaluation is sent to the probation officer, who
combines it with his presentence investigation and
presents both reports with the resulting treatment
recommendations to the judge at time of sentencing.
The entire evaluation process generally takes a full
two months, allotted during the presentence period.
When the defendant returns to court for sentencing, he
is placed on two years' probation to participate in
the treatment program jointly recommended by the
evaluating agency and the probation officer. The
condition requiring treatment is open-ended enough to
allow for changes in the treatment plan i% they become
necessary during the term of probation.

The judge at the time of sentening determines
whether to place on probation defendants who were not
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referred by the probation officer to a treatment
agency for evaluation.

The defendants who are put on probation are then
assigned a probation officer at one of the probation
department's field offices. The choice of field
office is usually contingent upon the area in which
the probationer resides. Those probationers who have
been evaluated by ASAP or Project STOP are instructed
to return to the treatment agency to begin their
treatment program. For those probationers who have
not been evaluated, the probation office, if it finds
it necessary, may make a referral to one of the
treatment agencies. This does not happen often.
Normally, a probationer who has not been assigned to a
treatment agency before he reaches the probation field
office will receive no further alcohol treatment
referrals.

When a probationer who has been evaluated by ASAP
or Project STOP returns to the treatment agency after
being placed on probation, a treatment plan is
assigned by his counselor at the treatment agency. In
some instances, for those DUIIs interested in getting
a conditional driver's license as soon as possible,
the treatment plan may be initiated before sentence.
This is not the norm, however. More treatment plans
will call for treatment at the agency which made the
evaluation. While referrals to other treatment
agencies are possible, they are not often made. The
type of treatment required varies, depending on the
individual needs of the probationer.

Supervision of the probationer while he is in
treatment is a joint effort between the treatment
counselor and the probation officer. If the defendant

stops coming to treatment or is otherwise
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participating unsatisfactorily, attempts will be made
by the treatment agency to contact the probationer.
If this is to no avail, the agency will contact the
probation officer who will also make attempts to
contact the probationer to correct the probhlem. If
the probation officer's contacts are to no avail, he
will first attempt to have the probationer voluntarily
come in to talk to the judge about the problem, and if
this does not work, will seek a warrant, Warrants are
clearly a last resort. This is partly because
warrants are not served immediately, but will often
remain on file until the probationer is stopped for
another offense. The judges will usually enforce
probation conditions if violations of the conditions
are brought to their attention.

Once a probationer has satisfactorily completed his
treatment program, his case is closed at the treatment
agency and notice is sent to the probation office. If
the probationer has been on probation for a year and
has had no problems during the term of probation, the
probation officer will often request early
termination. For those cases that need a longer
probation that the two years imposed at the time of
sentencing, probation can be extended for up to an
additional three years. Any probation extensions are
rare.

Straight Probation--A few judges choose not to have a
presentence investigation done for a DUII. Instead,
they place the defendant on probation at the time of
plea or conviction with the open-ended condition that
he receive an evaluation and become involved in
treatment at a particular treatment agency. The same
processes are used by the treatment agency in
determining the defendant's treatment plan, and the
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same processes are used by the probation department in
assigning him a probation officer.
e Bench Probation--There are a small number of judges

who, at the time of plea or conviction, require the
defendant to qo to a particular treatment agency for
an evaluation, but do not refer him through the
probation department. Instead, they place the
defendant on "bench probation." The difference
between bench probation and straight probation is that
the treatment agency reports directly back to the
judge on the defendant's progress in treatment, rather
than through the probation officer. The probation
officer has no hand in the supervision of these
defendants.

EVOLUTION OF THE HEALTH/LEGAL SYSTEM

The federally funded ASAP in Multnomah County was the beginning of
a formal health/legal system in Portland. Before ASAP, it is
estimated by officials in the probation office that only about five
percent of all DUIIs were ever placed on probation, and not even all
of that five percent were required to participate in treatment.

When the ASAP was started, the presentence investigation concept
was adopted, similar to the one in use today, except that the ASAP
performed all of the alcohol evaluations. Two judges were'assiqned
to handle DUII cases exclusively and all persons convicted of DUII
were referred for a presentence investigation.

Because the number of arrests became large (due to the selective
enforcement funded by the ASAP), due to the selective enforcement
funded by the ASAP, it soon became evident that the court system
could not handle all of the DUIIs which were being fed into the
system. The two judges were handling 400 to 500 DUII cases per
month, and were attempting to have a presentence investigation made
on each case.
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The first step to alleviate the congestion was to have presentence
investigations made selectively. The judge would identify those
defendants thought to have a drinking problem and would require
presentence investigations only for that group. The judge's decision
as to who might have a drinking problem was based on prior record,
BAC, and in some instances, personal knowledge of the defendant.
Those persons who were not referred for a PSI were generally required
to attend alcohol education school.

While this alleviated the problem of dealing with the large
increase in DUIIs after conviction, it did nothing to deal with the
large numbers of DUIIs before conviction. More and more DUIIs were
requesting jury trials and, as a result, a major backlog of DUII
cases had developed. While plea bargaining of DUII cases was allowed
at this time, according to a source from the district attorney's
office, it was not done in a large number of cases.

In 1972, the Portland Municipal Court was merged into the district
court. At the same time it was decidéd to merge the DUII cases, up
until then heard by two judges, into the normal operations of the
court. As a result, all of the district court judges began hearing
DUII cases. Rates of referring DUIIs for treatment went down because
not all of the judges were as careful to refer to all DUIIls as the
two judges who had handled DUIIs exclusively up until this point.

It became standard practice for defense attorneys to demand jury
trials for DUII cases. In response to this, in 1976, most first
of fense DUIIs were made infractions, rather than traffic crimes. As
previoué]y stated, it was the intent of the legislation to do away
with the delay caused by jury trials by changing about seventy-five
percent of all DUII cases from the classification of crime to
infraction. As it happened, however, the denial of a jury trial for
a DUIT infraction was appealed, and it was recently held by the
Oregon Supreme Court that DUII infractions are entitled to jury
trials. During the time that the case was on appeal, all DUII
infractions requesting jury trials were held up pending the outcome
of the appeal. At the present time, the assistant court
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administration reports that the backlog of DUII jury trials is at
about 3,000 but that it appears to have reached a peak. The district
court in Portland is still handling about 400 new DUIIs per month. A
deputy district attorney says that at the present time the district
attorney's office is working on getting a grant that would allow for
the hiring of several deputy district attorneys to work specifically
on reducing the DUII backlog.

The processes for getting the DUII into treatment after conviction
have stayed essentially the same since the end of the federally
funded ASAP. One major difference is that the ASAP, while continuing
to operate, now operates on a much smaller scale, and curerently sees
only about half of the DUIIs that are referred for alcohol
evaluation. Project STOP, a program that came into existence after
the federally funded ASAP ended, now sees most of the rest. During
the period of the federal ASAP, ASAP funds were used to finance the
additional probation personnel needed to supervise all of the DUIIs
placed on probation. When the federal ASAP ended, the probation
department absorbed those people into its budget.

One concern expressed by the present ASAP director is that the
treatment agencies in the Portland area have not developed close
cooperation. When an agency gets a client, whether it is from the
court or any other source, it tends not to use the other agencies in
the community as alternate referral sources. The ASAP director
indicates that this is a direction that she intends to work toward in
the future. '

INSIGHTS AND IMPRESSIONS

e In an attempt to reduce trial backlog, first offense DUII was
changed to an infraction so that jury trials would not be required.
It is ironic that this actually increased the already existing
backlog when it was held that DUII infractors were entitled to jury
trials. Portland's experience may prove helpful to other
jurisdictions. It s worth noting that legislation to decriminalize
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DUIT again, with changes to comply with the Supreme Court's ruling,
will be submitted to the 1979 Oregon legislature.

e In Portland, as in Columhus, Ohio, another major city studied,
the key to getting the DUII from the courts to treatment programs was
the judge. When there are a large number of judges using the same
health/legal system, they tend to have their own processes for using
the system. In Portland, almost all of the judges regularly referred
clients to treatment programs, but there were three distinct methods
identified. The most common approach was presentence investigation,
but a significant number of DUIls were referred by straight probation
or even "bench probation;"

o The most common treatment modality in Portland was antabuse
therapy, apparently a holdover from the federal ASAP days. Most
communities that we have looked at do not use Antabuse to the extent
that Portland does. It is also interesting that, until recently,
antabuse was not used reqgularly in conjunction with a counseling
program. At most other locations, it is felt extremely important by
those who use Antabuse as a therapeutic tool that it be used in
conjunction with a counseling program. The present ASAP director
indicates that Portland's Antabuse program will be used together with
counseling in the future.

o Portland learned what can happen to a court system when arrests
are increased dramatically but there is not concurrent increase in
the court personnel to process the arrests. Under the federal ASAP a
sophisticated presentence procedure was developed but soon became
swamped when the court begén procssing all of the arrests. It
quickly became necessary to modify the procedures to accomodate the
court processing capabilities.
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CASE STUDY SUMMARY FOR
PULASKI COUNTY, ARKANSAS

THE HEALTH/LEGAL SYSTEM

The Court System

In the state of Arkansas all Driving Under the Influence (DUI)
cases are originally heard in a "court of inferior jurisdiction" or
misdemeanor court. The court system is not unified, so the
misdemeanor courts may have different titles throughout the state,
such as mayors court, justice of the peace, or municipal court. The
primary misdemeanor court throughout the state is the municipal
court. In Pulaski County, the only misdemeanor courts that operate
are the municipal courts.

Almost ninety percent of the population of Pulaski County is
centered in the two cities within the county--Little Rock and North
Little Rock. Each city is served by its own municipal court. For
the purposes of this report, we have Timited our description of the
court system to these two courts, since they serve the vast majority
of Pulaski County.

Throughout the state, felonies are heard in circuit court. 1In
addition, appeals of DUIs are heard in circuit court. While the
municipal courts are courts of record, appeal of a DUI is de novo in
circuit court. A jury is not allowed in municipal court, but is
available if the DUI is appealed to circuit court.

A defendant may appeal a plea of guilty or no contest made in
municipal court as well as a conviction. The period of time
necessary to conduct the appeal is considerable, and during this time
all sentencing requirements are held in abeyance, including any
suspension of the driver's license. In addition, in Pulaski County,
there has been one judge in circuit court, in front of whom a
majority of DUI appeals have been either reduced or dismissed. As a
result, in Little Rock, DUIs are appealed fairly reqularly in an
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effort to delay any sanctions as a result of the plea or conviction,
or in hopes that the case will be reduced or dismissed on appeal.
This tactic does not appear to be used as reqularly in North Little
Rock.

There have been attempts recently to unify the misdemeanor court
system through the state, making municipal courts the only
misdemeanor courts. Up until now, however, these efforts have been
fruitless. Likewise, there have been attempts to make appeals of
misdemeanors in municipal courts "on the record," and to do away
entirely with appeals of pleas of quilty or no contest, but these
too, have been to no avail. The municipal judge in North Little Rock
had no estimate when such judicial reform might come about.

The Driver Licensing System

The authority to issue, suspend, or revoke a convicted DUI's
license is vested in the State of Arkansas Office of Driver Services,
located in the state capitol, Little Rock.

The Office of Driver Services will suspend a DUI's Ticense after
receiving notice of conviction from the convicting court. With
respect to Pulaski County, there does not appear to be a sianificant
problem with the reporting of convictions by the municipal courts.
If a plea or conviction of DUI is appealed to circuit court, action
taken by the Office of Driver Services will be postponed pending the
outcome of the appeal.

Act 829 of 1977 established a set of procedures to be used by the
Office of Driver Services in the determination of the suspension of
the DUI and issuance of any restricted license. These procedures
will be discussed in the next section. '

Sanctions Imposed on a DUI

Court-imposed sanctions for conviction of DUI include the
authority to assess a fine and a period of jail. 1In practice, both
are discretionary. By statute, the court is required to impose a
minimum of ninety days in jail for the third offense within three
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years. Neither judge in Little Rock nor North Little Rock imposes
this period of jail; however, instead choosing to suspend all or a
part of the jail term. 1In Little Rock, jail time will be required
for a third or subsequent offense, but the term will generally be
less than the statutory minimum. In North Little Rock, it is the
philosophy of the judge that jail is not effective for DUIs and as a
result, he will only impose jail after all other attempts at
treatment have failed. Both judges impose fines for conviction of
DUI.

Suspension of the driver's license by the Office of Driver
Services is a major sanction against a DUI. Act 829 of 1977 lists
the periods of suspension for conviction of DUI and the circumstances
where a restricted license is available:

e Conviction of a DUI with no previous convictions within
the preceding three years requires a ninety-day
suspension. A hearing officer with the Office of
Driver Services may grant a restricted license. In
practice, a restricted license is granted almost
automatically for first offenses. In addition, the
hearing officer will usually aqree to grant a limited
license for specified periods of "leisure driving" if
the driver is involved in an approved alcohol education
or treatment program. This is the primary incentive
that the Office of Driver Services uses to motivate
first offenders to seek treatment. '

o Conviction of a second DUI within a three-year period
requires a suspension from six months to two years.

The hearing officer may grant a restricted license if
the defendant is actively involved in an approved
alcohol treatment or education program.

& Conviction of a third DUI within a three-year period
requires a revocation of the driver's license for a
period of one to three years. The Office of Driver
Services is authorized to restore a full or restricted
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license only after completion by the defendant of an

approved alcohol treatment program.

The Health System

Alcohol education and treatment services throughout the state are
coordinated by the Comprehensive DWI Treatment Program of the
Arkansas Office of Public Safety. This agency contracts with the
Community Mental Health Centers throughout the state to provide
alcohol education and treatment within the regions or "catchment
areas" that they cover. There are sixteen catchment areas covering
the seventy-five counties within the state. In Pulaski County the
Mid-South Center on Alcohol Problems instead of the Community Health
Center is the contracting agency for treatment services. The reason
for this is that while most of the Community Mental Health Centers
are private nonprofit corporations, the one in Little Rock is a state
agency. The state agency did not want to contract with the Office of
Public Safety for treatment services, so the Mid-South Center, a part
of the University of Arkansas at Little Rock, was selected instead.
According to an official with the Office of Public Safety, there is
no difference in quality of services provided. There is strong
support for coordination of local treatment agencies on a statewide
basis because it allows for statewide assurance of relatively uniform
treatment and education programs but at the same time allows the
local agencies to adjust its programs to meet the needs of the
community it serves.

The goal of the Comprehensive DWI Treatment Program is to provide
three levels of alcohol education and treatment throughout the state.
The levels are alcohol education, group counseling, and intensive
treatment. When taken as a whole, these levels would provide a
complete spectrum of alcohol treatment services to the DUI offender,
At present complete alcohol education programs and at least limited
or part-time treatment services are available in all sixteen
catchment areas. The areas of larger population currently have
full-scale treatment services provided on all three levels. A
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continuing goal of the Office of Public Safety is to establish
full-time treatment programs in the less populous regions of the
state.

The Mid-South Center for Alcohol Problems provides the treatment
services on all three levels for Pulaski County. These services are
as follows:

e DWI School. For the defendant identified as a social
drinker, this is an alcohol education program
consisting of four two and one-half hour sessions,
conducted once a week for four consecutive weeks.
Content of the program is essentially didactic lecture
and films on alcohol and its effect on the body and
driving.

e Assessment Groups. For the defendant identified as an
excessive drinker. Consists of eight sessions. The
first four deal with alcohol information similar to
that presented in the DWI school. The rest are devoted
to developing an understanding of the motivations
behind drinking and working toward resolution of
personal problems that might be responsible for alcohol
abuse. '

¢ Ongoing Groups. For the defendant identified as a
problem drinker or alcoholic. Consists of a minimum of
eight sessions, but usually more. The purpose of these
groups is to help the defendant understand he has a
drinking problem and to motivate him to accept
treatment. Often, referrals to other local agencies,
such as AA or a local V.A. Hospital will be made from
this group.

In addition to the treatment services provided by Mid-South, the
Office of Public Safety also contracts with Serenity House, an
inpatient treatment center, to provide alcohol treatment services for
DWIs within Pulaski County. Typically, a referral to Serenity House
will be made by the court only after all other treatment attempnts

275



have failed. .

Funding for the treatment services throughout the state comes from
a variety of sources. In 1975, Act 931 authorized judges to assess a
$25 fee on all persons convicted of DUI to fund the cost of providing
alcohol treatment services. Federal funds are used to supplement the
$25 fee. Both of these sources of funds are distributed by the
Office of Public Safety when they contract with the Community Mental
Health Centers. In addition, the Community Mental Health Centers
usually charge a fee for treatment services beyond alcohol education,
usually based on ability to pay. The Mid-South Center, unlike the
rest of the contracting agencies, does not charge fees, as it is a
part of the University of Arkansas at Little Rock, and receives a
substantial portion of its funding from the university.

THE HEALTH/LEGAL PROCESS

Within Pulaski County, there are two municipal courts handling
most of the DUIs with significant differences between them. Fach of
these court's processes will be discussed separately.

North Little Rock

At the time of arrest the arrestee is issued a ticket and taken to
the station house. After administration of the breath test and
completion of paper work incident to the arrest the defendant is held
for six hours. After this time he may “"bond out." The court dccepts
a driver's license as bond, so most people bond out by this method.
Even out-of-state licenses will be accepted. If a person does not
have a driver's license he must post a cash bond, usually $200 for
first offenders or $500 for multiple offenders. Personal
recognizance will not be given at the jail, but may be given the next
day in court by the judge. |

Those that bond out the night of the arrest (almost all DUIs) are
given a bond receipt with a date to appear for arraignment, usually
two to three weeks from the date of arrest. Those that do not bond
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out will be arraigned the next day. Prosecutions are based on the
ticket, therefore there is no warrant or charging procedure by the
prosecuting attorney before arraignment.

When a defendant appears at arraignment he is advised of his
rights and given the opportunity to plead quilty, not quilty, or no
contest. Ninety-five percent of all DUIs in the North Little Rock
Municipal Court are said to plead quilty or no contest at
arraignment. The five percent that plead not quilty are given a
trial date, usually about two months in the future. Of this five
percent, only about half are interested in a trial, the other half
are pleading not quilty in hopes that they can get the charge
reduced. The judge in North Little Rock does not allow plea
bargaining except in very limited circumstances. These cases usually
involve juveniles with Tow BACs and no prior record. As a result,
many of those defendants pleading not guilty will end up pleading
quilty before trial. Of those that go to trial, almost all are
convicted. After plea or conviction, the defendant has an ahsolute
right for an appeal to circuit court with a jury trial de novo. If
such an appeal is made, the defendant will have no further contact
with the municipal court. In North Little Rock, less than two
percent of all DUIs appeal from municipal court.

Assuming no appeal is taken, after plea or conviction, almost all
DUIs will have their cases set over for sentencing or "first
judgment" and referred to the Mid-South Center on Alcohol Problems
for a presentence investigation. This is not done only when the
defendant is not an Arkansas resident, when supervision of treatment
would not be feasible.

At the time of referral to Mid-South, there is a counselor present
in court who screens all DUIs. Those that he identifies as social
drinkers, through a preliminary diagnosis using BAC, past record, and
physical appearance, are immediately assigned to the DWI school.
Those that are screened as excessive or problem drinkers, or about
whose drinking status there is doubt, will be scheduled for a further
evaluation at Mid-South, usually within one to two weeks of their
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appearance in court. The evaluation interview is more complete than
the initial diagnosis in court. It includes a complete social
history, including a discussion of the person's drinking patterns.
After this interview, the counselor at Mid-South will refer the
client to an appropriate treatment modality. Most defendants
receiving the evaluation interview will be assigned to the assessment
group or the ongoing group. A few will be assigned to the DWI
school. At this point it is also possible that a counselor will make
a referral to another treatment agency such as AA, the V.A. Hospital,
or Serenity House.

After making the referral, the counselor prepares a presentence
report including treatment recommendations and submits it to the
judge at sentencing. When the defendant returns to court for
sentencing, the judge will delay "final judgment" or sentencing for a
period of ten to twelve months on the condition that the defendant
complete the recommended treatment program. The defendant signs a
"waiver of adjudication” for this period, stating that he is
requesting that final adjudication be delayed while he is seeking
treatment. Although rare, it is possible for the period to be
extended beyond the ten to twelve months if the defendant requests
it. The court continues to hold the defendant's driver's license as
bond during this period and does not report a conviction to the
Office of Driver Services. During this time the defendant is free to
drive without restrictions. If the defendant satisfactorily
completes the treatment program, at the end of the ten- to
twelve-month period he returns to court and is given a reduction in
his fine or jail term or both. The conviction is then reported to
the 0ffice of Driver Services, which takes appropriate action on the
driver's license. Since the defendant has already completed an
alcohol treatment program he is immediately eligible for a restricted
license. In the case of third offenders this is most beneficial,
since the statute requires that they complete an alcohol program
before they are eligible for a restored or restricted license.

The traffic probation officer and the Mid-South counselor jointly
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perform supervision during the ten- to twelve-month period. If a
defendant stops participating in treatment, the counselor, after
attempting to gain compliance, will contact the probation officer.
The probation officer, Tikewise, will attempt to contact the
defendant and get him back into treatment. If this is to no avail,
the judge will be notified and a bench warrant will be issued. Very
few cases reach this point. Once a bench warrant is issued, it takes
about two weeks before the warrant is served and the defendant is
brought into court.

After the defendant appears in court the judge may reinstate the
supervision period and allow the person to complete treatment or he
may order final conviction and impose fine or jail. In most
instances the judge will allow further opportunity to complete the
treatment program, consistent with his philosophy that jail is not an
effective alternative.

Little Rock

The procedures used by the municipal court in Little Rock are
similar to those used in North Little Rock up until the time of
conviction or plea of quilty or no contest. One difference is in the
number going to trial. While ninety-five percent of all DUIs in
North Little Rock plead gquilty or no contest at arraignment,
officials estimate that seventy to seventy-five percent plead at
arraignment in Little Rock. Almost all of those that plead not
quilty go to trial in Little Rock, due in large part to the judge's
insistence that those DUIs that have trial dates scheduled go to
trial. Typically, trials for DUI are held within two weeks after
arraignment.

After plea or conviction in Little Rock Municipal Court, a
significant number appeal to circuit court. It is not known exactly
why this happens more in Little Rock than North Little Rock, but it
appears to have developed as a result of some conflict between the
Littie Rock Municipal Court judge and a circuit court judge. While
the conflict appears to have been resolved, the practice still
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persists in the Little Rock court.
If appeal is not taken, after plea or conviction, defendants will
be dealt with as follows:

¢ First offenders with BACs less than .20% w/v will be
sentenced at the time of plea or conviction. Notice of
conviction is sent to the Office of Driver Services at
this time. In addition to the fine, they will be
ordered to attend the Court Driver Improvement School.
This is essentially a defensive driving program with
some alcohol information included, and is taught by the
probation officer for the Little Rock Municipal Court.
Fifty dollars of the fine is suspended if the defendant
completes the program.

o First offenders with BACs greater than .20% w/v have
their sentencing delayed for eight days. They are sent
to a Mid-South counselor in the court whd arranges for
a presentence interview before they return to court.
There is an evaluation interview similar to the one
performed in North Little Rock and the presentence
report along with treatment recommendations are
submitted to the court before sentencing. When the
defendant returns to court for sentencing, it is a
condition of suspended sentence that he participate in
the treatment program recommended by Mid-South and the
Court Driver Improvement Program. Treatment
recommendations made by Mid-South to the Little Rock
court have never exceeded twelve sessions. Notice of
the conviction is sent to the Office of Driver Services
at this time. If the defendant completes both programs
he is given a $50 reduction in fine.

e Multiple offenders (one or more DUIs within three
years) are referred directly to the probation officer
at the time of plea or conviction. Sentencing is set
for eight days later. A1l multiple offenders are

280

Yy

(0]



-l

enrolled in the Driver Improvement Program and asked to
enter the court Antabuse program. About fifty percent
of all multiple offenders aqree to enter the Antabuse
program,

If the defendant agrees to take Antabuse after
receiving a prescriptiorn from his doctor, he returns to
court for sentencing and is placed on the Antabuse
program. Participation in the program requires having
the Antabuse use monitored at the court for a period of
one year and entering a Mid-South treatment proqram.
During this time final judgment, or sentencing is not
imposed and notice of the conviction is not sent to the
Office of Driver Services.

At the completion of the year, the defendant is
sentenced and placed on unsupervised probation for one
year. Completion of the Antabuse program will mean
suspension of all or part of a jail term.

Multiple offenders who do not accept the.Antabuse
program (about fifty percent) are handled just as first
offenders with BACs greater than .20% w/v. The only
difference is the incentive. First offenders will get
a portion of their fine suspended, multiple offenders
will get all or a portion of jail time suspended.

Unlike the judge in North Little Rock, the judge in Little Rock
will impose jail with third or subsequent offenders. In addition, if
the defendant has already been through Mid-South he will not be
referred there again. The defendant will, however, be asked to
complete the Driver Improvement Program each time he is convicted of
DUI.

Supervision of treatment in the Little Rock court is similar to
the process in North Little Rock. While the defendant is involved in
treatment it is shared by the Mid-South counselor and the probation
officer. Reports of nonattendance are made from the Mid-South
counselor to the probation officer, who then requests any necessary
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action from the judge. As in North Little Rock, only a small number
of defendants are brought into court on bench warrants, and most are
allowed to continue treatment after appearance. '

EVOLUTION OF THE HEALTH/LEGAL SYSTEM

Before the federally funded ASAP began in 1971, there was no
formal process for getting large numbers of DUIs into treatment
programs. The judge in Little Rock had established his Antabuse
program in 1970, however, this accounted for only a small percentage
of all DUIs. .

The funding of the ASAP in Pulaski County marked the beginning of
a concerted effort to get DUIs from the courts to treatment programs.
The procedures used today do not differ substantially from the
process used during the ASAP. The style and effectiveness of the
process have improved greatly however, according to the director of
the Mid-South Center. The DWI school has changed its curriculum to
become more oriented to education, rather than attempting to change
behavior. Under the ASAP, which expired in 1974, the emphasis was on
evaluation of DUIs. At present, the emphasis has turned more toward
treatment, with evaluation seen as a necessary firs.t step of
treatment. ‘

The most important improvement since the ASAP period has been the
development of trust and confidence among the courts and .the
treatment agencies. Both judges admit that at first they did not
refer everybody to participate in the ASAP program. As time passed

however, the judges began refer"ring DUIs as a matter of course.

Several reasons can be identified for the increased level of
referral. First, as the Mid-South counselors appeared in court every
week, the judges became acquainted with them and began to use their
services. Second, according to the judge in North Little Rock, he
im‘tial]y.was referm’n’g only those DUIs with a perceptible alcohol

problem. With the establishment of the DNI school he started

referring everybody as a matter of course, because he thought that,
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at a minimum, the DWI school would be helpful. Third, and most
important, it appears the only effective route to acceptance of the
ASAP concept was the passage of time, allowing mutual confidence to
develop between court and Mid-South personnel. All agree that this
could not happen overnight, but needed a period of years to develop.

Also important to the development of the system was the state
legislature's decision to continue the ASAP concept after the federal
funding ended in 1974. 1In 1975, Act 931 was passed by the Arkansas
General Assembly. This act provided for the assessment of $25 costs
for every DUI conviction. The money was then sent to the state
treasury and used by the Office of Public Safety to establish its
currently operating network of alcohol services throughout the state.
To make the critical link between the treatment services and the
courts, Act 931 required the court to suspend or revoke a convicted
DUI's license and gave the court the authority to grant a restricted
license if the DUI was actively involved in a treatment program.
Later, in 1977, Act 829 was passed, removing the authority to
suspend, revoke, or restrict from the court and vesting it in the
Office of Driver Services. This was done primarily in recognition
that since the license was issued by Office of Driver Services, it
eliminated confusion among the courts, drivers license officials, and
drivers, if the authority to take away or limit the license was also
with the Office of Driver Services. Most people within the system
feel that the change made the system more workable. .

Since Pulaski County was the site of ASAP, acceptance of the
system promoted by Acts 931 and 829 was easy. The groundwork for
entering DUIs in treatment programs had already been laid by the
ASAP. Throughout the rest of the state, it was necessary to convince
the judiciary to use the treatment services available for DUIs.

An important strategy was the judicial seminar. Included in the
initial contract with each Mental Health Center was a provision for a
seminar to introduce the judges to the treatment agency and the
services available. The Office of Public Safety felt it important
that these seminars be run locally so that the local court system saw
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it as a community program, rather than a state program. The seminars
proved helpful in promoting acceptance and use of the treatment
agencies by the courts. In addition, the Office of Public Safety
would visit communities across the state to talk with local officials
about using the Comprehensive DWI Program. This strategy was not
stressed however, in an effort to downplay the role of the state in
the program.

According to the Office of Public Safety, the statewide network of
treatment services is now established and most of the courts are
using it. Effort now is concentrated on expanding the treatment
services available within the communities. By the end of 1978 a
juvenile alcohol program will be instituted in the sixteen cities
where the metal health centers are located. Designed for the DUI
of fender under twenty-one, it is essentially an expansion of the DWI
school. It consists of attending the DWI school, plus an extra
session dealing with the problems of alcohol use and abuse associated
with young people. The classes will be comprised totally of youthful
offenders to allow for interaction among the group members during the
five-session school.

INSIGHTS AND IMPRESSIONS

o Developing health/legal systems throughout the state of
Arkansas can be seen as a three-step process. First, a treatment
program was developed including levels of treatment and evaluation
procedures. Second, the treatment program was fit into existing
community treatment resources, and third, once the treatment services
were set up and available, the court system was hooked up to provide
the clients. Establishment of the system in any other order would
likely have been ineffective.

¢ The state of Arkansas is similar to South Carolina in its
experience with the original NHTSA-funded ASAP. Both states, after
the federal funding ended, established a statewide program based on
the original ASAP concept, coordinated at the state level, but
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operated and administered at the local level. Both appear to have
had some success with this approach.

e The amendment of Act 931 by Act 829 indicates a belief on the
part of the state of Arkansas that the authority to take action on a
driver's license should rest with the licensing agency rather than
with the courts. In other states, there is sometimes confusion when
the courts and the licensing agency have concurrent powers.

¢ The appeal procedure available in municipal court appears to
constrain the processing of cases. Because an appeal can be taken on
a plea of conviction, and the appeal is heard de novo, it makes any
action taken in municipal court meaningless if an appeal is taken.
It also appears that a significant number of defense attorneys take
advantage of the process to delay adjudication of the case. It has a
special impact on the health/legal system because it appears that
even if a plea or conviction is upheld on appeal in circuit court,
the circuit judges do not mandate treatment. ,

o An important strategy in the acceptance and use of the health
system by the courts was the presence of the alcohol counselors in
the court, which allowed the judges to get to know and trust them and
to become more likely to use their services.

o The overall system in Pulaski County really appears to be
operating in two spheres, the court and the Office of Driver
Services. The court in almost all instances is requiring treatment
as a condition of sentence and the licensing agency is requiring
treatment upon receiving notice of conviction from the court., In
most cases, the licensing agency nearly always approves the treatment
that has been required by the court.

o In Pulaski County, as in many other jurisdictions, a DUI in
treatment will be dually supervised. The counselor from Mid-South
makes sure he goes to treatment and notifies his probation officer if
he does not. The probation officer, in turn, is responsible for
going to the judge to request any enforcement action.

This sharing of supervision by the counselor and probation officer
is beneficial in that it allows the counselor to develop a
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therapeutic relationship with the client without being the authority
figure, or the enforcer. At the same time, however, adding another
step to the supervision process often cfeates administrative delays
and personality conflicts between the supervisors. This appears to
have happened in Pulaski County and other jurisdictions (Washtenaw
County, in particular). It is important to note however, that these
problems tend to disappear over time as the people involved get to
know each other and work out between themselves any problems in the

process.
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CASE STUDY SUMMARY FOR
THE STATE OF MAINE

THE HEALTH/LEGAL SYSTEM

The Court System

A11 Operating Under the Influence (OUI) charges are misdemeanors
in Maine, regardless of the degree of offense. Those charges are
heard in district court, a court of limited jurisdiction. There are
eighteen district court judges throughout the state, serving a
population of approximately one million. District courts are courts
of record; but an appeal of an OUI conviction is heard de novo in the
superior court, the court of general jurisdiction. Generally
speaking, appeals of OUI convictions are taken either to buy time for
the defendant or to try to get the charge reduced or dismissed.

The district court judges, in requiring the OUI to enter alcohol
education and treatment programs, apparently do not employ a common
procedure. Judges use a variety of methods to motivate the QUI to
seek treatment, including probation, conditions of sentence, and
pretrial diversion. According to the treatment personnel, however,
very few district judges reqularly require defendants to seek
treatment.

[t is clear that the primary system for getting OUIs into
treatment is through the Motor Vehicle Division (DMV), which requires
proof of alcohol education or treatment before the driver's license
is returned to a convicted OUI. Indeed, many district judges think
that this is the province of the DMV, and therefore, they will leave
any requirement of treatment up to them.

In general, then, the courts are seen as the agency that
adjudicates the OUIs. Once adjudication has taken place, the courts
in most instances turn the defendant's treatment regimen over to the
DMV. That program within the DMV is the primary emphasis of this

report.
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The Driver Licensing System

The authority to issue, suspend, or revoke the driver's license in
the state of Maine is vested in the Motor Vehicle Division (DMV).
The authority to suspend or revoke for conviction of OUI is exclusive
except in the following instance. The sentencing judqe may suspend
the license of a convicted OUI for a maximum of thirty days. Any
suspension imposed by the sentencing judge is concurrent with the
suspension imposed by the DMV. 1In many instances, the sentencing
judge uses his suspension power to facilitate collection nf the
suspended driver's license. By imposing suspension in court, the
judge mav collect the license and send it to the DMV, which is then
responsible for the eventual return of the license. If the
sentencing judge does not suspend and collect the license, the DMV
must collect the license either by mail or in person when they notify
the driver of his suspension.

The DMV takes action to suspend the convicted OUI's Ticense when
it receives notice of conviction from the court. Officials within
the DMV report no‘significant problem with thé timely reporting of
convictions by the courts. Once the DMV receives notice of
convicfion, if the judge has not already suspended the license, the
DMV waits fifteen days before the effective date of suspension. The
primary reason for this is to allow the driver time to appeal the 0UI
conviction. If the judge has suspended the license, the effective
date of the suspension becomes the date that the license was taken by
the judge.

No hardship or occupational licenses aré granted during the
minimum period of suspension. The DMV may issue restricted licenses
after the minimum suspension or revocation period has been served.

Sanctions Imposed on a Convicted QUI
Court-imposed sanctions for convictions of OUI include a fine and
jail. Both are, in practice, discretionary with the sentencing

judge. According to an official with the DMV, there is a mandatory
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jail sentence of twenty-four to forty-eight hours for second offense,
but most judges do not impose it. The sentencing judge may also
impose probation for convictions of OUI.

The primary sanction used in the state of Maine for requiring OUIs
to seek treatment or education is driver's license suspension or
revocation. Since 1974, the license suspension-revocation laws for
conviction of OUI have either encouraged or required the driver to
participate in, at a minimum, an alcohol education program. At
present, the laws require that as a condition of the convicted OUI's
reqaining his driver's license.

The periods of license suspension for an OUI conviction are as
follows:

® First offense within six years results in a mandatory
thirty-day suspension. The driver is eligible for the
return of his license after the thirty-day period if
he has successfully completed the Driver Education and
Evaluation Program (DEEP). The DMV usually imposes a
restricted license for a period after the suspension
is lifted.

® Second offense within six years results in a mandatory
six-month suspension. The driver is eligible for the
return of his license after the six-month period if he
has successfully completed DEEP and any treatment
program that DEEP recommends. Once again, the DMV
usually imposes a restricted license for a period
after suspension is lifted.

@ Third and subsequent offenses within six years result
in a mandatory two-year suspension. The driver is
eligible for return of his license after the two-year
period only if he can demonstrate that he has
completed an alcohol treatment program and has

abstained from the use of alcohol for two years.
A1l of the suspension periods mentioned above are mandatory minimum

periods. It is within the discretion of the DMV to return the
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license after the mimimum period of suspension has been served. In
almost every case, the license is returned after the minimum
suspension period if the treatment or education requirement has been

met.

The Health System

All treatment agencies within the state of Maine to which
convicted OUIs are referred in satisfaction of the DMV's licensing
requirements must be licensed hy the Office of Alcohol and Drug Abuse
Prevention (OADAP) within the state's Department of Human Services.
In practice, all major treatment agencies within the state are
licensed. The range of treatment services available include
outpatient services that offer group, family, and one-to-one
counseling; inpatient rehabilitation programs; halfway houses; and
detoxification centers. The treatment agencies are financed in a
variety of ways, including fees usually based on ability to pay, and
grants from federal, state, and local sources.

A1l first- and second-offense OUIs are required to complete the
Driver Education and Evaluation Program (DEEP), which provides
alcohol education and makes treatment referrals if necessary. The
DEEP is a part of the Office of Alcohol and Drug Abuse Prevention
(OADAP) and has its main office in Augusta, the state capitol. There
are twelve instructors operating DEEP schools at twenty-three
locations throughout the- state. In some locations the DEEP school is
located at a local alcohol treatment agency, and the DEEP instructor
may also be an employee of the treatment agency. In other 1o¢ations,
the DEEP school is not part of any local treatment agency, but the
DEEP instructor is well acquainted with the treatment services
available in the community.

The DEEP school is essentially self-supporting. About ninety

percent of its funding .comes through a $40 fee assessed every driver
who participates in the program. Some financial assistance is
received from the Bureau of Safety within the State Department of

Transportation.
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THE HEALTH/LEGAL PROCESS

The primary system for placing OUls into alcohol education and
treatment programs is the DMV system, described below. District
courts sometimes require OUIs to seek treatment, but that is not done
systematically. The DMV system operations are described here by
categories of OUI offenses committed.

First Offense Within Six Years

After conviction for first-offense OUI, the driver's license is
suspended for thirty days, either by the judge or the DMV. 1In some
courts, the court clerk informs the driver at the time of conviction
that he must participate in the Driver Education and Evaluation
Program (DEEP) to get his license back after thirty days. The DMV
informs every driver of the DEEP requirement when it sends him his
notice of suspension.

When the driver contacts the DEEP program he is given the date of
the next available session in his area and told when and where to
report. In the more populous areas of Maine, DEEP is offered twice a
month, and in the rural areas it is given once per month. When the
driver reports to DEEP, he fills out the registration form.

Each DEEP school runs for one week, meeting five nights during the
week. The first night is essentially an introductory session in
which the instructor and the group get to know each other and all the
requisite paperwork is completed, including PART A of the
Mortimer-Filkins test. The second night, concerned with alcohol
education, deals with alcohol and its effects on the body and
driving. The third night is devoted to helping the group recognize
when alcohol becomes a problem. The fourth and fifth nights are
devoted to one-on-one interviews with each group member. PART B of
the Mortimer-Filkins test is also administered. If the instructor
thinks further treatment is necessary, he makes a referral at this
point. A1l treatment referrals must be to OADAP-licensed treatment
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agencies.

After the convicted driver has completed the DEEP, the instructor
signs the driver's registration form, indicating satisfactory
completion of DEEP and whether any treatment referrals were made.
The registration form is sent to the director of DEEP at the
headquarters in Augusta. He, in turn, sends the forms to the Driver
Improvement Division of the DMV. The director of DEEP indicates that
almost all those who enroll satisfactorily complete DEEP, largely
because of the strong motivation to regain the driver's license. He
also estimates that of 5,300 QUIs last year, 3,500 were first
offenders.

The DMV's decision to reissue the license is made when the
following requirements are met:

¢ receipt of the DEEP registration form showing

satisfactory completion;

e completion of the thirty-day suspension period; and

e payment of a $10 restoration fee.
In almost all instances, the driver's license is reinstated upon
completion of these three requirements. However, the DMV might not
reissue the license at this time if it has independent knowledge that
the person is still drinking and driving abusively, or has excess
points.

In most instances the DMV reissues a restricted license. The
period of restriction ranges from sixty days to six months. During
that period the driver is restricted to driving to and from work and
to driving only during specified daytime periods. The determination
of the length and scope of the restrictions is based upon the
severity of the driver's record. In addition, the DMV may impose a
condition of the license that the driver participate in the treatment
program recommended by DEEP. The DMV finds it necessary to impose
treatment conditions on first offenders, because the statute requires
only satisfactory completion of DEEP, not DEEP plus treatment.
Recognizing that some first offenders may need more intensive alcohol
treatment than DEEP can provide, the DMV makes any treatment
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recommendations for first offenders a condition of obtaining a
restricted license after the mandatory suspension period has been
served.

The DMV monitors a driver's treatment while on a restricted
license through the treatment status forms sent by the treatment
agency to DEEP and then forwarded to the DMV. The treatment status
forms are filed by the treatment agency any time there is a change in
the driver's treatment status. If the driver drops out of treatment,
and attempts by the agency to reinstitute treatment are of no avail,
the agency files an unsatisfactory treatment status form. When the
DMV receives the notice it notifies the driver that he has sixty days
to resume treatment. If treatment or counseling is not completed
within the period of the restricted license, the DMV does not renew
the license. The number of drivers resuspended for failing to
complete treatment is very small.

An official with the DMV estimates that about twenty-five percent
of all first offenders attending DEEP are recommended for further
treatment. Treatment programs vary in length from four to twelve
weeks.

Second Offense Within Six Years

The procedures used for QUI second offenders are essentially the
same as for first offenders. All second offenders are required to
attend DEEP to be eligible for the return of their license. Second
offenders' licenses are suspended for a minimum of six months, and
their license is not returned until they have completed a treatment
program, if one is recommended by DEEP. Officials at DEEP and the
DMV estimate that the percentage of second offenders referred to
treatment programs is relatively high.

As in the case of first offenders, the treatment agency to whom a
driver is referred monitors his treatment. A treatment status report
is filed with DEEP at every change in treatment status. DEEP, in
turn, transmits it to the DMV,

When the DMV receives verification that the treatment has been
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satisfactorily completed, the six months' mandatory suspension has
been served, and the $10 restoration fee has been paid, the DMV
determines whether it will reissue the license. As with first
offenders, the decision is almost automatic once those three
requirements have been met, unless the DMV has independent knowledge
that the driver is continuing to drink and drive. When the license
is returned, it is usually reissued as a restricted license for a
six-month period, after which the full license is restored.

After the minimum three requirements of treatment, six-month
suspension, and payment of the $10 restoration fee have been met, if
the DMV continues to withhold the license, the driver may anpeal the
DMV's denial to superior court. Since return of the license is
almost automatic once the minimum requirements are met, this has
seldom occurred in practice.

If a second offender has been through DEEP as a first offender
within a year prior to his present offense, he is not required to
complete the DEEP again. He may qo directly into treatment and be
eligible for return of his license after satisfactory completion of
treatment and the six-month suspension period.

0f the 5,300 0UI offenders handled yearly in Maine, it is
estimated that 1,200 to 1,400 are second offenders.

Third Offense Within Six Years

After conviction of a third offense of OUI within a six-year
period, the driver is informed by either the court or the DMV that
his license will be suspended for a minimum of two years. He is also
told at this time that he will be eligible for return of his license
after the two years only if he completes an OADAP-licensed treatment
program and obstains from alcohol for the two years.

After the two-year period is served, the driver may petition the
DMV for a restoration hedfinq. The DMV before the hearing may, at
its option, perform a background investigation.

Before'restoration, the driver must present proof that he has
completed a treatment program and has abstained from the use of
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alcohol for two years.

At present the DMV has no experience with this system of handling
third offenders. The law went into effect in 1977, and no third
of fender will be eligible for a restoration hearing until 1979. As a
result, the DMV has not yet developed criteria for determining when a
third offender has satisfied the two requirements of abstinence and
treatment. It is probable that the treatment process, including
monitoring, will be similar to that for first and second offenders,

Of the 5,300 OUIs handled yearly by the DMV, it is estimated that
500 to 600 are third or subsequent offenders.

EVOLUTION OF THE HEALTH/LEGAL SYSTEM

Systematic attempts in Maine to get OUIs into treatment began with
the federally funded Alcohol Safety Action Program. The ASAP,
operated from 1970 to 1973 through the courts in York and Cumberland
Counties, was primarily interested in identifying and treating the
problem drinker. As a result, only second and subsequent offenders
were processed through ASAP.

The head of the DMV at the time liked the ASAP concept, and when
he saw it starting to die in the courts as the federal funds ran out,
decided that the DMV could develop a similar approach. In 1974, he
and a former ASAP employee developed the Driver Rehabilitation Course
(DRC), which was administered by the Driver Improvement Division of
the DMV. Similar in style to the ASAP, it had one major difference.
It was a program designed for first offenders in an attempt to
prevent second and subsequent offenses. Essentially an alcohol
education program provision was made for referrals to treatment from
the course. The DRC was the forerunner of the present DEEP program.

The DMV quickly recognized the necessity for a strong motivation
on the part of the driver to participate in DRC. Thus, through
several pieces of legislation, the DRC program was strengthened to
require that drivers participate as a condition of regaining their
licenses after conviction of first or second OUI.

295



The first piece of strengthening legislation came in 1975 when a
law was passed making it very attractive for first offenders to
participate. First offenders who participated in DRC were eligible
for return of their license after a thirty-day suspension. Those who
did not had to wait 120 days before they woud be eligible. While not
mandatory, the incentive was so strong that most first offenders
participated. At the same time, there was no treatment requirment
for second and subsequent offenders. The law for multiple offenders
at this time was as follows:

¢ Second offense--one-year suspension with the provision
that the driver was eligible for return after six
months; while DRC was not required for early return,
completion of the program was helpful.

@ Third offense--three-year suspension with driver
eligible for early return after two years; while DRC
was not required for early return, completion of the
program was helpful.

e Fourth and subsequent offense--five-year suspension
with the right to a hearing after five years; the
driver had to prove abstinence for two years at the
hearing.

The next piece of strengthening legislation occurred in October
1977 when DEEP (by now, the name of the program had changed) was made
mandatory for return of the license for second offenders. In
addition, if any treatment beyond DEEP was recommended, that would be
required also. As a result, if a second offender wanted his license
back he had to complete DEEP and further treatment if recommended.
Otherwise, he would be suspended indefinitely. At the same time, the
distinction between third and fourth offenders was abolished, and
third and subsequent offenders became subject to the present
treatment and suspension requirements.

The final piece of legislation occurred in March of 1978, when
DEEP for first offenders, and DEEP plus treatment for multiple
of fenders, was made absolutely mandatory for return of the license.
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This was accomplished by doing away with all of the maximum
suspension periods and imposing indefinite suspension periods with a
specified minimum period of suspension, as well as the treatment
requirement. The minimum perfod for second offenders is six months.
These requirements are the ones being enforced today.

The only new piece of legislation that officials with DEEP and the
DMV could recommend that would further strengthen the system would be
to require that first offenders must complete DEEP plus treatment, if
required. At present, first offenders are required only to complete
DEEP. The DMV, through its procedure of restricting the license, is
enforcing the treatment requirement for first offenders.

Included in the October 1977 legislation was the reorqganization of
DEEP. Previous to this time, it had been within the Driver
Improvement Division of the DMV. With the legislation, however, DEEP
was transferred to the Office of Alcohol and Drug Abuse Prevention
(OADAP) within the Department of Human Services. The reason for the
change appears to be the feeling that alcohol education and treatment
should be administered by that department rather than by the
licensing agency.

The administrator of DEEP and officials within the DMV think the
program would be more efficient if it were located within the Driver
Improvement Division. They feel the optimal system would be to have
all facets of the process, including the treatment, within the DMV.

The relationships between the treatment agencies, DEEP, and the
DMV have evolved evenly. The director of DEEP is a former employee
of the DMV, and as a result, communications between the two appear
extremely smooth.

INSIGHTS AND IMPRESSIONS

¢ As with many of the ASAP jurisdictions studied, the ASAP

appears to be a primary reason why a statewide system for dealing
with OUIs has developed in Maine. The DMV approach was developed in

large part by a former ASAP employee.
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e The courts in Maine appear to recognize that the DMV is the
agency through which OUIs will be required to seek treatment, and as
a result, seem to leave it up to the DMV. There does not appear to
be any systematic process within the courts for dealing with the OUI.

e The operation of a health/legal system through the DMV is
attractive, in that it is much more centralized and much easier to
coordinate than individual courts and judges throughout the state.
One limitation of the system, however, is that the DMV is dependent
on receiving a conviction from the court. If the charge is reduced,
dismissed, or notice of the conviqtion is not sent to DMV, then DMV
has no basis for action.

e It is interesting that there are two agencies involved in the
health/legal system--DMV and OADAP. Persons with whom we talked
appear to be strongly in favor of combining the entire process within
the DMV,

e The DMV's conditioning return of a first offender's license
upon his completing any recommended treatment has not yet been
cha]lenged in court. Possibly the first-offense OUI may appeal to
superior court after he has regained a restricted license but then
loses that license when he fails to complete treatment. The statute
is clear that the only requirements for return of the license to

first offenders are the completion of DEEP and the thirty-day
suspension.
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CASE STUDY SUMMARY FOR
THE STATE OF WASHINGTON

THE HEALTH/LEGAL SYSTEM

In the state of Washington, both the courts and the Department of
Motor Vehicles have processes for getting individuals arrested for
driving while intoxicated (DWI) into treatment programs. The court
processes vary from court to court, while the DMV's processes are
standard and designed to identify the abusive alcohol drinker/driver.
The purpose of the Washington case study was to obtain an
understanding of the processes used by the DMV in getting the DWIs
into treatment programs. Officials within the DMV and the local
treatment agency were not familiar enough with the court system's
operation to give us a detailed description of the court processes.
As a result, this report does not attempt to describe the court
procedures for getting DWIs into treatment in Washington, except for
a brief description of the court system below. The points at which
the DMV and the courts cooperate to motivate the DWI to seek
treatment are noted.

The Court System

In the state of Washington, courts that hear DWI cases are the
municipal and district courts. Which court hears the DWI case
depends on the location of the arrest, the police agency making the
arrest, and whether a municipal court exists in the area. Neither
municipal nor district courts are courts of record. Appeals of DWI
convictions are heard de novo in superior court, the court of general
jurisdiction. It is a common strategy of the defense bar to appeal a
DWI, because the appeal often %takes considerable time. In many
instances, the appealed DWI will be plea bargained to a lesser
offense before it is ever heard in superior court. There is an
effort at present to unify the state of Washington's court system and
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to make district court a court of record. If done, appeals of DWI
would probably be on the record.

There are no DWI felonies in the state of Washington. However, an
essential element of negligent homicide or manslaughter through use
of a motor vehicle is proof of reckless driving or driving while
intoxicated. Negligent homicide and manslaughter are felonies and
are heard originally in superior court.

" While courts refer DWIs to treatment programs, there are no
unified court referral procedures throughout the state. Several
judges refer DWIs to treatment as a matter of course, but others make
almost no referrals. The procedures used are just as diverse. Some
judges make treatment or educationp a condition of probation; others
require it as a condition of suspended sentence. A procedure called
"deferred prosecution," involving the cooperation of the courts and
the DMV, 1is discussed in Deferred Prosecution below.

The Driver Licensing System

The authority to issue, suspend, or revoke the driver's license in
the state of Washington is vested in the Department of Licensing
(DOL). Their authority is exclusive, except that in certain
instances (described later in this report) the court may recommend or
order that the license not be suspended or revoked by the Department
of Licensing. There is also a provision for the court with the
approval of the DOL to grant an occupational license.

The Department of Licensing takes action on a driver's license
once it receives notice of a DWI conviction from the court.
Officials with the Department of Licensing state that while they know
that some DWI convictions are not reported by the courts,
nonreporting does not appear to be a significant problem, especially
in the areas with larger populations.

Sanctions Imposed on the Convicted DWI
Sanctions imposed by the courts vary throughout the state. Fines
and jail terms are the normal sanctions; however, both are
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discretionary with the court. There is provision for the court to
use its probation power for convicted DWIs.

The driver's license suspension or revocation is a major sanction
in the state of Washington. The periods of suspension for conviction
of DWI are as follows:

e First offense within five years results in a thirty-day
suspension. The court may recommend to the DOL that
they not suspend the iTicense. The DOL follows the
recommendation unless one of the following
circumstances is present:

- there is a previous DWI in the driver's record;

- there is a previous physical control offense on
the driver's record, which was reduced from DWI;

- the defendant refused the breath test at the time
of arrest; or

- the driver currently has a probationary license
from the DOL.

e Second offense within five years results in a sixty-day
suspension. This susbension period will be apolied
even if the court processes the driver as a first
offender.

@ Third or subsequent offense within five years results
in a one-year revocation.

An occupational license is available for all drivers who lose
their Ticense as a result of a conviction for DWI. The driver must
petition the court, which makes the determination as to whether a
restricted license will be granted for the purpose of driving to and
from work and in the course of employment. If the court finds that
such a license should be granted, it orders the DOL to issue an
occupational license. The driver takes the order to a DOL
examination station where, after payment of a $10 fee and posting of
financial responsibility insurance, the occupational license is
issued.

The DOL must issue the occupational license unless one of the
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following circumstances is present:
e the driver does not presently have a valid Washinqton
operator’s license; or
e the person has a prior conviction for an offense
requiring a mandatory suspension (hit and run,
negligent homicide, DWI, or driving while suspended)
within the proceeding twelve months.
Courts do not usually order occupational licenses if either of these
circumstances is present, so in practice, the DOL rarely refuses to
issue an occupational license.

After conviction for DWI, the DOL takes no action on a license for
thirty days from the date of conviction, to allow the driver time to
appeal the conviction or app]y’for an occupational license. If the
driver violates the terms of the occupational license while on
suspension, the DOL cancels the license and suspends the driver for
an additional period of time equal to the original suspension. If
the driver violates the terms of the occupational license while under
revocation, the DOL revokes the license for an additional vyear,
starting from the time that the original revocation ends.

The Health System
Alcohol treatment and education services are coordinated on a
statewide basis by the Department of Social énd Health Services
(DSHS). The DSHS contracts with the county commissioners in all
thirty-nine counties for the establishment of Community Alcohol
Centers to provide treatment and education services for their
respective counties. The county, in turn, either hires the alcohol
treatment personnel itself or subcontracts with legal treatment
agencies. The most common method is for the county to subcontract
for the services.
The funds for the contracts come from two sources:
e an appropriation from the state legislature;
e proceeds from the sale of alcohol--each county is
required to put two percent of its revenues from taxes
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and profits of the sale of alcoholic beverages into
alcohol treatment programs. The proceeds are submitted
to the state by each county and returned to the
counties through the contract process. The funds are
apportioned based on each county's population.

To be eligible for a Community Alcohol Center contract, a county
must provide the following treatment and education services:

e an information/referral service,

& an outpatient treatment program, and

e an alcohol information school.
The county may subcontract with one agency to provide all three
services, as in dﬁympia, or the services may be lodged in three
different agencies. The only requirement for receiving the funds
from the DSHS is that those three services are provided.

The Community Alcohol Centers take referrals from a variety of
sources. The DOL and the courts are probably the heaviest users;
however, referrals also come from schools, industry, and other social
service agencies. The centers usually charge fees, based on ability
to pay.

Other treatment agencies throughout the state are not a part of
the Community Alcohol Centers. In most instances, these are
inpatient programs. For purposes of requiring treatment, the DOL
uses these agencies only as a result of a referral from a Community
Alcohol Center.

THE HEALTH/LEGAL PROCESS

In its procedures for dealing with the DWI, the Department of
Licensing is primarily interested in identifying the problem
drinker/driver and motivating him to seek treatment. The three
procedures used by the DOL to accomplish this goal are discussed in
this section. The first is operated solely by the'DOL, while the
second and third consist of a joint effort between the DOL and the

courts.
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Driver Improvement Program

The Driver Improvement Program is administered by the Driver
Improvement Division of the Department of Licensing. A driver is
required to participate in the program after getting two
alcohol-related entries on his driving record within five years.
(The DOL has recently heen advised by the Washington Atlorney
General's Office that it may change its criteria to one alcohol entry
within five years. The DOL is currently in the process of changing
over its records to accommodate the new criteria. The procedures
will be the same as for the present criteria. For purposes of
explanation, the present criterion of two alcohol-related entries is
used.) Alcohol-related entries on the driving record include
convictions of DWI, physical control convictions reduced from DWI,
and alcohol-related accidents,

Once the DOL identifies a driver with two alcohol entries within
five years, he is called in for an alcohol control interview. The
interview, which lasts two hours, consists of a group discussion
involving five to ten drivers and a group leader. The primary
purpose of the interview is to provide information about drinking and
driving. Even drivers who are currently involved in alcohol programs
through the court are required to attend the alcohol control
interview. At the end of the interview, each driver is placed on a
two-year period of driver's license probation.

During the prohationary period, if another alcohol entry appears
on the driver record, the DOl suspends the license for at Teast
thirty days, effective fifteen days from the notice of the new
alcohol entry. The driver may request an administrative hearing from
the Department of Licensing, but must do so hefore the effective date
of the suspension, At the same time that the notice of suspension is
sent to the driver, he is informed that he will not be eligible to
get his license reinstated until he is satisfactorily involved in an
alcohol treatment program at his local community alcohol center,

When the driver reports to the community alcohol center he is

304

[}



given a diagnostic interview by an alcohol counselor. The interview
is a one-to-one session and may be supplemented with further
interviews with the driver or his family members. The diagnostic
process typically takes two weeks. The counselor then develops a
treatment plan for the driver. Most treatment plans call for
outpatient counseling once a week for the first month and then
biweekly through the next five months. After that period, treatment
is usually determined on an as-needed bhasis.

Sixty days from the driver's initial contact with the community
alcohol center, the counselor files a treatment certificate with the
DOL. In the certificate the counselor indicates whether he believes
the driver is successfully involved in treatment and is making
positive behavior changes. If so, the DOL drops the suspension and
the defendant regains his probationary license. The sixty-day period
is not inflexible, however. For some drivers, if they are making
progress in treatment hefore the cixty-day period ends, the counselor
may file the treatment certificate; and the DOL, at its discretion,
may return the probationary license. The DOL requires, however, that
the driver serve, at the minimum, a thirty-day suspension. Drivers
who are also involved in treatment programs through the court must qo
through the same process to have their court treatment program
approved by the DOL.

After regaining his probatjonary license, the driver must remain
in treatment at the community alcohol center for as long as the
counselor believes necessary. As a check on this, every three months
for the entire two-year probation period, the driver must have his
counselor fill out a treatment recertification form and send it to
the DOL. If the DOL fails to get the treatment recertification form,
it immediately resuspends the license. Typically, after the first
six months to a year, treatment is no longer required by the
community alcohol center, so the only contact the alcohol counselor
has with the driver is when he comes in every three months to have
his treatment certificate filled out. There is also a provision for
the counselor, if he believes it necessary, to recommend to the DOL
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that the driver remain in treatment beyond the two-year period. If
the counselor recommends further treatment, the DOL extends the
probationary license for as long as the counselor believes necessary.

Supervision of the driver's treatment program is performed by the
treatment counselor through the filing of the three-month treatment
recertifications. In some instances, the treatment counselor
notifies the DOL of any problem with a particular driver before the
filing of the treatment recertification form, although this is
relatively rare.

When the driver completes the two-year probationary period and has
filed a satisfactory completion of treatment céktificate with the
DoL, a fullvlicense is returned. If the driver fails to complete an
alcohol treatment program, the DOL continues to suspend his license
until he complies.

After a driver has completed his two-year probationary period, if
he receives another alcohol entry within the next year, he is
immediately placed on probation again for two more years and is
subject to the same process again.

‘At present, officials of the Department of Licensing estimate that
throughout the state about 3,200 to 3,500 drivers per year are placed
on probation and required to attend an alcohol control interview, and
that about twenty percent of those will violate the probation and be
required to participate in the treatment certification process. The
Driver Improvement Program as presently constituted has been in
effect since January 1977.

The Habitual Offender Program

When a driver accumulates three mandatory suspension violations
within a five-year period, he may be subject to being declared a
habitual offender and will receive a mandatory five-vear 1icénse
revocation in addition to any suspensions for the individual offenses.

When the DOL determines that a driver has compiled three mandatory
violations within the five-year period, it sends a copy of the
driver's record to the prosecuting attorney in the county in which
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the driver resides. Tt is the prosecuting attorney's responsibility
to file the habitual-offender charge in superior court. 1In practice,
only five of the thirty-nine counties in the state of Washington are
presently prosecuting drivers under the habitual offender act. Since
1970, when the habitual offender act went into effect, 13,465 notices
have been sent to the prosecuting attorney by the DOL and only 3,600
have been adjudicated as habitual offenders. Last year, 1,738
habitual-offender notices were filed and only 343 were adjudicated.
At present there is an effort to make the habitual offender
adjudication process the responsibility of the DOL rather than the
courts, but officials of the DOL are not confident that this will
happen.

If a driver is adjudicated as a habitual traffic offender, his
license is revoked for five years by the Department of Licensing. A
judge may order a stay of the revocation if he finds that a defendant
has completed or is satisfactorily participating in an alcohol
treatment program approved by the Department of Social and Health
Services. The driver remains on the stay for the full period of the
revocation and retains a full license as long as he is satisfactorily
involved in a treatment program and is not convicted of another
alcohol-related offense. The DOL monitors the driver's progress
during the period of the stay. If the driver receives another
alcohol-related conviction during this stay, the DOL orders the
five-year revocation without a hearing, imposed from the date of
conviction of the new offense. Over fifty percent of all persons
adjudicated habitual offenders receive the stay.

The habitual offender who does not receive the stav or who
violates the stay and receives the revocation, after serving two
years of the revocation, may petition the DOL for a conditional
license. The DOL will conduct a hearing at which the driver must:

® present three notarized affidavits from three
nonrelated adults testifying as to the driver's change
in drinking habits;

e the driver and one adult witness must appear and
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testify as to the driver's change in drinking patterns;
e submit to an interview for purposes of diagnosing the
drinking problem (this process is essentially the same
as the process required for the Driver Improvement
Program alcohol certification);
e sign a statement to the effect that he has not driven
for two years; or
e pay a $10 fee and file proof of financial
responsibility insurance.
If the driver satisfactorily completes these requirements, he is
given a conditional license that is good for the balance of the
five-year revocation. The license is normally unrestricted; however,
there may be restrictions added to it. At the end of the five-year
revocation period, if the driver has no new alcohol offenses and has
satisfactorily completed alcohol treatment, he is reissued a full
license. ‘

Deferred Prosecution

Any alcohol offender, traffic or otherwise, is eligible for
deferred prosecution. Under this statute, the defendant may request
the court at arraignment to grant deferred prosecution for the
purposes of becoming involved in an alcohol treatment program. If
granted by the court, the defendant goes to a community alcohol
center, or other court-appointed treatment program, where he submits
to a diagnostic interview and is enrolled in a treatment program. If
the court accepts the treatment plan it will hold in abeyance any
further prosecution of the defendant for a period of two years.
During this time the defendant must satisfactorily complete treatment
and not receive any subsequent alcohol-related convictions. If the
defendant satisfies these requirements, the charges against him are
dropped at the end of the two years. If the defendant violates any
of the requirements, the original court, after receiving notice of
the new conviction, continues to prosecute the charge.

The DOL cooperates with the courts in the deferred prosecution
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program by being the liaison between the courts. At the time that
the deferred prosecution is qranted, the court sends notice to the
DOL which puts it on the driver's record. The DOL will monitor the
record for two years to determine if any new alcohol offenses occur.
If a new conviction is reported, the DOL will notify the original
court that the deferred prosecution agreement has been violated.

Officials within the DOL indicate that of the 18,000 to 19,000 DWI
prosecutions per year, only about five percent receive deferred
prosecution.

EVOLUTION OF THE HEALTH/LEGAL SYSTEM

In terms of sheer numhers of DWIs required to participate in
treatment programs through the DOL, the Driver Improvement Program is
by far the largest of the three Washington programs. The program was
started in 1970 when officials within the DOL concluded that little
was being done with DWIs by the courts. These officials indicate
that a big impétus for developing their own program was the emphasis
placed on DWIs by the federally funded ASAP program in Kina County.

The procedures used for the Driver Improvement Program have
changed since its beginning in 1970. When the proaram first started
up and until 1976, no minimum standards for treatment progqrams
existed. When a driver violated the terms of his probationary
licencse by receiving a third alcohol entry within five years, he was
simply required to file proof of completion or involvement in a
treatment program. Often, a driver would attend a six-hour alcohol
information school and this would satisfy his requirement. It became
clear by 1976 that a program designed to identify and treat problem
drinker-drivers could not he effective by requiring only alcohol
education. 1In addition, no followup reports were required after the
suspension was lifted, to determine if the driver was actively
involved in treatment.

In lTate 1976 a task force was appointed by the DOL and the
Department of Social Health Services to make recommendations on how
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the Driver Improvement Proqram could be made more effective. Their
recommendations were incorporated into the program in January 1977
when the DOL began to require that any treatment program in
satisfaction of the Driver Improvement Program be approved by a
counselor at a community alcohol center. In addition, the DOL began
to require the ninety-day alcohol recertification certificates to be
filed during the entire two-year probationary period, to ensure that
the driver was actively involved in whatever treatment program was
recommended.

Officials within the DOL feel these changes have made the program
much more effective in ensuring treatment for problem
drinker-drivers. They are also quite strong in their belief that
treatment programs for DWIs throughout the state, whether mandated by
the courts or the DOL. were given a strong push by the ASAP in King
County.

INSIGHTS AND IMPRESSIONS

o The procedures used by DOL in the state of Washington to deal
with DWIs are primarily intended to identify and treat problem
drinker-drivers. There does not appear to be an emphasis on alcohol
education for the first offender or social drinker. The courts
appear to require alcohol education for social drinkers, but the
court procedures are not standard and depend primarily on how much
the judge believes in the necessity of education or treatment for
DWIs.

@ The procedures within the DOL appear to be unified and
standard, as opposed to those of the courts, which seem to vary from
jurisdiction to jurisdiction. This is important to the development
of a health/legal system, because a large-scale comprehensive system
benefits from standardization. Noted, however, that DMVs everywhere
tend to be more amenable to routine procedures and standards than are
courts, which are universally controlled by a judge with broad

discretionary powers.

310



e The lack of prosecutions of habitual offenders appears to have
made it difficult for the courts and the DOL to use the stay of
revocation as an effective tool for motivating treatment. If more
prosecutions for habitual offenders were processed, the high-risk
drinker-driver would be more likely to receive treatment.

e As in several other jurisdictions we visited (most notably
Pulaski County and Greenville) the federally funded ASAP apparently
acted as a strong motivational force for the establishment of
statewide programs for getting DWIs into treatment programs.
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CASE STUDY SUMMARY FOR
PARK FOREST, ILLINOIS

THE HEALTH/LEGAL SYSTEM

The Court System

Driving under the influence (DUI) offenses are heard in I1linois"
in courts of original jurisdiction designated as circuit courts of
the various counties. The Circuit Court of Cook County is divided
into six municipal districts with branches of the court that hear
traffic and ordinance cases in the various communities within the
district. The court in the village of Park Forest, a suburb south of
Chicago, is designated as Branch 24 of the 6th Municipal District.

The municipal district court's jurisdictional limits are as
follows:

e less than $15,000 in controversy in a civil case;

e all criminal matters, handled from preliminary hearing
through sentencing;

e prosecutions under municipal ordinances that may be
designated as petty offenses (fine only) or
misdemeanors (up to six-months' jail time).

DUI cases in Park Forest are prosecuted as petty offenses by the
local prosecutor. Included within the Park Forest ordinance is the
provision that allows the village prosecutor, at the court's
discretion, to vacate a finding of quilt of the DUI offense after a
specified period not to exceed one year. It is this provision that
provides the legal basis for Park Forest's health/legal system. The
village of Park Forest has been prosecuting DUIs under its own
ordinance since 1960 with the same prosecutor.

A11 divisions and districts of the circuit court system in
I1linois are courts of record. Not all of these courts, however,
have facilities for keeping a record of the proceedings. The village
of Park Forest provides the court reporter for recording all
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ordinance proceedings in Branch 24.

Driver Licensing System

The authority to issue, suspend, or revoke the driver's license in
the state of I11inois is vested in the secretary of state. For any
conviction of DUI, the defendant's driver's license is taken by the
judge at the time of conviction and sent to the secretary of state.
The secretary of state's office takes action upon the license when it
receives the notice of conviction qnd the license from the court.

Sanctions Imposed on the DUI Offender

Since Park Forest's DUI ordinance is civil in nature and not
criminal, the only court-imposed sanction for a convicted DUI
offender is a fine. There is no jail sentence allowed. The
ordinance permits a fine of $100 to $500 for any DUI conviction and a
fine of up to $500 on conviction of any companion traffic offense.
A11 proceeds from the imposition of fines go to the village of Park
Forest.

A major sanction for conviction of DUI is mandatory loss of
driver's license. After receiving notice of the DUI conviction, and
the Tlicense from the court, the secretary of state will revoke the
defendant's license for a minimum period of one year, beginning from
the date on which the license was taken, After the one-year period,
upon proof of financial responsibility, the defendant is eligible to
have his license restored, although it is not automatic. The
defendant must reapply to the secretary of state for return of the
license. Prior convictions of DUl or other evidence of a bad driving
record may cause the secretary of state to revoke the license beyond
the one-year period. A conditional license is available permitting
driving to and from work within designated time periods, if the
defendant applies to the secretary of state and establishes hardshin
as a result of the loss of license.
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The Health System
Treatment facilities available to the DUI offender prosecuted by
the village of Park Forest include:
Lutheran General Hospital. While Lutheran General
primarily serves as the diagnostic and referral function
for Park Forest DUI offenders, the Alcohol Treatment
Center also provides outpatient services in the form of

group and one-to-one counseling in addition to an
inpatient program. Costs of inpatient treatment are
usually covered by medical insurance or paid by an
employer, while outpatient and diagnostic fees are paid by
the offender. Fees are modest and are sometimes reduced
or waived for the indigent. Lutheran General Hospital is
about fifty miles from Park Forest and, as a result, very
few DUIs from Park Forest will remain in treatment in
Lutheran General beyond the evaluation period.

Ingalls Memorial Hospital. Located in Harvey,
ITlinois, a community about fifteen miles from Park
Forest, it has a fully staffed alcohol treatment center.
After diagnostic evaluation, offenders may be referred to
Ingalls from Lutheran General, or in some cases may be

referred to Ingalls directly from the court.
South Suburban Council on Alcoholism. Located in Park

Forest, it is the primary counseling agency for Park
Forest DUI offenders. This agency assists the family of
the offender, makes referrals to AA, Alanon, or Alateen
and to various treatment agencies within the 6th Municipal
District. This agency also operates a rehabilitation and
detox center and provides for placement in halfway
facilities when indicated. The council is financed by a
combination of fees based on an ability to pay, funds from
the I1linois Department of Mental Health, and grants from
municipalities, townships, and community chests.
While Lutheran General and Ingalls hospitals are the primary
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treatment facilities for Park Forest DUIs, the Veterans
Administration Hospital in nearby Maywood, I1linois, and the State
Hospital in Elgin, Il1linois, have inpatient alcohol treatment
programs for those who have limited funds available for treatment,

THE HEALTH/LEGAL PROCESS

The decision to arrest a driver for DUI begins after the initial
vehicle stop, usually for another moving violation. From
observations of the movements of the driver and his physical
appearance, the police officer will make an arrest for DUI. The
offender is brought to the station house after arrest and issuance of
a ticket charging the DUI offense. In the station, the offender is
informed of the I1linois Implied Consent Law and given an opportunity
to take a breath test. If the offender requests he is also given the
opportunity to have a confirming blood test taken.

While the offender remains in custody, the police complete the
requisite paperwork associated with the arrest. Results of the
physical coordination and breathalyzer tests are recorded and a copy
is given to the defendant. A "confidential report to the prosecutor"
is completed detailing the circumstances of the arrest. The entire
process, from the time of arrest until all of the paperwork is
completed takes up to two hours.

After the arrest is completed, the driver is eligible to be bonded
out. If someone will come to take him home, the driver is released
by posting $100 cash bond and his driver's license at the police
station. If the driver is unable to post bond, a hearing is held in
front of a judge the next morning. If the driver is indigent, a
personal recognizance is available; however, this is not generally
favored by the court. The bond, less $10 costs, and the driver's
license are returned at the time the case comes to a disposition
stage. At the time of release on bond, the driver is given a bond
receipt and a date on which to appear in court for arraignment.

Uniform traffic tickets charging the DUI and other traffic
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offenses, any petitions and responses pertaining to refusal to take a
breath test, and a copy of the bond receipt usually constitute the
initial court file. The prosecutor's initial file, which is
completed within a day or two following arrest, will include the
completed confidential report to prosecutor form, and other materials
relating to the DUI charge. The file also contains all of the
information necessary to process the defendant through the Park
Forest-Lutheran General DUI diversion program.

At the arraignment the defendant or his or her attorney is
encouraqed to examine the prosecutor's file. The prosecutor's
secretary will usually explain the file and its contents to the
defendant in chambers or outside the courtroom before araignment is
accomplished. She will first explain the information sheet, which
emphasizes the severity of the offense, and the traditional sanctions
that may be imposed if the case proceeds to a traditional trial.
Included in this form is an explanation of a step-by-step procedure
for the diversion program.

After being given the opportunity to review the file, including
the confidential report to the prosecutor, the defendant is informed
of the two requirements for participating in the diversion program.
These requirements are (1) that the defendant must be accompanied by
"another significant person" {usually a spouse, parent, employer,
etc.) during the diagnostic evaluation; and (2) that the defendant
must be represented by an attorney.

The primary reason for requiring an attorney is that the défendant
is waiving a number of rights, including right to jury trial and
right of appeal, as well as stipulating to evidence recorded in the
confidential report to prosecutor by agreeing to participate in the
DUI program. The prosecutor wants to make sure that the defendant
waives those rights and accepts those recommendations with a full
understanding and gquidance by competent counsel.

In the majority of cases, the defendant comprehends and accepts
the court-controlled diversion health program, and a continuance of

approximately three months is granted by mutual consent. If there ig
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any uncertainty regarding the choice of the program or proceeding to
trial, the defendant is granted a month's continuance and urged to
contact an attorney. The prosecutor states that because of the
availability of the DUI treatment program, which is offered to and
accepted by almost all offendérs, there is such cooperation between
the defense bar and the prosecution that even the weak cases will not
be contested (e.g., Tow BACs). As a result, the village prosecutor
has never had to move to withdraw a DUI case or go forward with a
Jjury trial in the five years the program has been in existence.

During the three-month continuance the defendant is instructed to
contact Lutheran General Hospital for an alcohol evaluation.
Lutheran General's Alcohol Treatment Center schedules defendants and
the accompanying significant persons' with them in groups of eight
(four defendants) for an initial evaluation interview. Program
personnel believe that the group interview is more effective because,
besides being more economical, it helps to keep the interview in
focus and to break down denial through the peer pressure of the
group. The group session is followed by individual interviews.

The diagnostic evaluation is essentially a psychological
alcoholism work-up. The emphasis is upon determining the existence
of probhlems in the defendant's life, whether they be alcohol related
or not, and to change defendant's behavioral attitude about driving
following consumption of alcoholic beverages. The whole interview
takes between 90 and 120 minutes. From the evaluation, the counselor
will make recommendations transmitted back to the prosecutor, who in
turn disseminates copies to the court, the arresting officer, and
defendant subject and his attorney. There is a $25 fee charged all
DUI offenders for the diagnostic evaluation session.

If the defendant is diagnosed as a social drinker, he or she will
be given basic information on alcohol and its effects on the body and
driving ability. This will be during the evaluation interview, or in
some instances, during a second appointment. Beyond this, there is
no further participation required before the defendant returns to

court after the original three-month continuance.
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If the diagnostic therapist and the defendant are unsure of
whether the defendant has a drinking problem, he will be put on a
three-month controlled drinking experiment. During this period, if
the defendant is capable of remaining within a specified limit of
drinks per day for the three-month period, without any exceptions, no
further treatment is recommended. The therapist takes the word of
the defendant and/or the other "significant person" as to whether the
deféndant abides by the predetermined consumption level. The
defendant is told to contact the therapist if at any future time a
safe consumption level is exceeded.

If the therapist determines that the defendant has a drinking
problem, including those failing the controlled drinking experiment,
a treatment recommendation is made in the report to prosecutor. Many
of these defendants will immediately be referred to outpatient
treatment programs provided by Lutheran General Hospital or, by way
of referral, to South Suburban Council on Alcoholism. If inpatient
treatment is required, arrangements for treatment are left to the
defendant and his attorney. If the defendant is transient, Lutheran
General will make a treatment referral to an agency selected from a
nationwide network of known facilities dealing with alcoholics.
Another evaluation is done by an intake worker for those defendants
referred to South Suburban Council on Alcoholism before referral to
AA or treatment, or commencing family counseling.

After referral of a defendant to another treatment program, the
therapist at Lutheran General Hospital often becomes a treatment
manager. He receives reports from the treatment or counseling
agencies as to the progress of the client. It is estimated by the
counselor for Lutheran General Hospital that about half, or
approximately 150 of the 300 DUIs from Park Forest seen yearly, will
be referred to further counseling or treatment or both. As the date
approaches for the defendant's return appearance in court, the
therapist at Lutheran General will file a report with- the prosecutor
describing the defendant's progress. For those defendants who were
not referred to any inpatient or outpatient programs, the therapist
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indicates that they have completed the evaluation and treatment
procedure. For the remaining defendants, the therapist will indicate
the status of the person's proqgress in treatment or counseling from
his own records and/or reports that he receives from other agencies.
When the defendant returns to court, the prosecutor will move the
case to adjudication only if the defendant has completed the
evaluation and, if referred to treatment or counseling, is actively
involved and showing positive behavioral changes. If the defendant
needs a longer period to stabilize his treatment program, the
prosecutor will request further continuance of the case. If the
defendant shows lack of willingness to accept treatment or counseling
as recommended by the therapist, then those efforts will be abandoned
and the case will proceed to trial without reference to any
diagnostic evaluation or treatment efforts. This rarely happens,
since defense attorneys persuade defendants to accept the therapist's
“recommendations. '

When the defendant returns to court with a favorable report from
the therapist, the prosecutor and defense counsel will file a joint
petition in which the defendant agrees to plead quilty to the DUI
offense and usually a companion moving offense. A fine of $100 plus
costs of $10 is paid on the moving violation. A fine of $100 plus
costs of $10 is entered but not paid on the DUI offense, since the
parties request that a motion to vacate the finding on that offense
be entered and continued for approximately one year. The petition
states that the prosecutor will join in that motion to vacate ‘at the
end of the one-year period on the condition that there be no other
alcohol-related offenses of any kind charged to the defendant in the
jnterim. During the entire DUI program, up to the time that the
motion to vacate the DUI guilty plea is granted, the defendant
retains a driver's license unrestricted with regard to the offenses
charged in Park Forest. In essence, the program makes a concession
of avoiding mandatory revocation for conviction of DUI in exchange
for, or as an incentive towards, participation in the diagnostic
evaluation and treatment efforts. Violaton of the agreement set
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forth in the joint petition byvthe defendant during the year's time
with result in a hearing, and at the judge's discretion, denial of
the motion to vacate the quilty plea to the DUI offense. This would
mean that the penalties associated with a DUI conviction (i.e.,
driver's license revocation) would be imposed.

EVOLUTION OF THE HEALTH/LEGAL SYSTEM

The DUI program in Park Forest owes its existence to the village
prosecutor. Before 1973, 1ittle was done to enter DUIs in treatment
programs. As a result of reading ASAP material, the prosecutor began
to consider treatment as a possible alternative to conviction in some
cases where an obvious alcoholism program was evident. Several
referrals were made to Lutheran General Hospital and were said to
have had excellent results. By April 1, 1974 the preliminary
experiments had convinced the prosecutor that the program should be
made available to all persons charged with DUI in Park Forest without
regard to prior history or extent of intoxication at time of arrest.
Those excluded from the program were persons charged with other
offenses, such as felonious conduct or driving on revoked licenses,
which were matters subject to the jurisdiction of the state's
attorney's office. In some instances, the state's attorney's
office's office has made disposition in these cases so that the DUI
charge is reduced to an ordinance violation in order for the offender
to participate in the Park Forest-Lutheran General program.

The prosecutor believed that it was important to get the
cooperation of the rest of the legal system, especially the police.
He met with each police officer individually to explain the benefits
of the program, both to the defendant and to the legal system.

According to the prosecutor, police support for the program came
slowly. They did not immediately accept the idea of eventual
dismissal of all their DUI arrests. Many police on the Park Forest
force said that once they realized that the dismissals were available
to everybody who was arrested, and not just a seiect few, they began
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to favor the program. One aspect of the program that may have caused
some disfavor was the procedure for dealing with DUIs who have been
through the program previously. This procedure allows them to
participate in the program again and therefore .gain an opportunity
for another dismissal. This procedure is neither supported by nor
resisted by the prosecutor and is left to judicial discretion. Up
until now, there have been very few of such cases, but several police
officers expressed concern about DUI progfam recidivists' receiving a
second chance. In an attempt to offset this concern, the prosecutor
provides the police officer with a continuing account of the
treatment procedures accepted by the offender and any progress made
in the program.

After soliciting police participation in the diversion program,
the prosecutor conducted a seminar with the local defense bar and
solicited its cooperation and participation in the program. These
attorneys accepted the program, presumably because it gave them an
opportunity to help their clients who had drinking problems and at
the same time save the client's driving privilege. Their enthusiasm
apparént]y has not waned, and currently many defense lawyers
introduce their clients into the treatment program shortly after
arrest and long before arraignment in court.

Most of the judges were said to be hesitant at first about the
program. Because of the increased number of DUI cases presented,
they may have at first permitted the program rather than tie up the
court call with contests. With the help of the few judges who were
first converted to the program by the prosecutor, almost all of the
judges now appear to be strong supporters of it. The defense bar has
also been helpful in gaining the support of the judges.

In January 1975, the presiding judge of the 6th Municipal District
was sitting in Park Forest and questioned the legal sufficiency of
the local ordinance. At his suggestion, the ordinance was amended
specifically to permit the motion to vacate procedure currently
unchallenged by any of the judiciary.

Throughout the entire existence of the program it has been
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self-sufficient. Funding for its operation is supported completely
by the defendants. The $100 fine for the moving violation goes to
pay for the adjudicative process and administrative costs associated
with the program. The $25 fee paid to Lutheran General Alcohol
Treatment Center pays for the evaluation procedure, and if any
treatment is necessary, it is paid for by the defendant at a rate
usually based on ability to pay.

INSIGHTS AND IMPRESSIONS

e The village prosecutor strongly believes that enlistment of
police support was essential to initiation of the system, and that it
must be continuing. The prosecutor also believes that the diversion
program would suffer lack of police support if the police were not
given data informing them of the progress of their arrestees through
the health system. In 1973, DUI arrests more than tripled, going
from 48 in 1972 to 146 in 1973. Since that time, yearly DUI arrests
have averaged somewhere between 200 to possibly more than 300 per
year for a community of 32,000 population.

e Participation and support of the defense bar has been
interesting. It is extremely rare that a DUI will be taken to trial
in Park Forest. Virtually every DUI participates in the pretrial
diversion program. This is believed to be due mainly to the fact
that participation in the program will ultimately effect a dismissal
of the DUI charge, and as a result there will be no mandatory loss of
license. That is the same result a defense attorney could have hoped
for if he took the case to trial, but in the bargain, the prosecution
gets an opportunity to change the attitude of the offender and reduce
risk on the highways of the village. Note also that attorneys charge
much less for handling these nonadversary proceedings.

e The Park Forest DUI program provides treatment for problem
drinkers and a limited educational program for those who are
diagnosed as social drinkers. The social drinkers receive some
information concerning alcohol and alcohol abuse and are given
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further education through the court process that varies according to
the judge hearing the case. There is no formal informational program
such as a DUI school.

@ The Park Forest program was initiated and continues to be
managed by a very highly motivated individual--the village
prosecutor. All of the officials, including the village president
and board of trustees, support his efforts. The Park Forest program
was copied and adopted by the State's Attorney's Office of LaSalle
County (Ottawa, I1linois) in November 1975 and has succeeded as
implemented by the state's attorney and his staff.

e The cost of the health/legal program is said to be borne
entirely by the offender, and therefore there is no federal or state
funding for any parf of the program. The estimated costs, exclusive
of any inpatient treatment, include:

$25.00 Diagnostic Evaluation
$110.00 Fine and Court Costs

$250.00 Average Attorney Fee
$385.00 Total Cost

-9 Continuances by the defendant extend to period of court control
over the offender that work to the benefit of the prosecution.
Although many offenders are voluntarily introduced into the
health/legal program well in advance of the initial court date.
Processing time for the typical defendant is estimated as follows:

From Date of Arrest

30 days Initial court date
60 days Diagnostic Evaluation
120 days Second court date,
initial disposition
485 days Discharge, final
disposition
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CASE STUDY SUMMARY FOR
COLUMBUS, OHIO

HEALTH/LEGAL SYSTEM

The Court System

Operating a motor vehicle under the influence (OMVI) charges are
heard primarily in the Franklin County Municipal Ccurt. A court of
limited jurisdiction, the municipal court has county-wide
jurisdiction over all criminal misdemeanors including OMVIs. All
OMVIs charged in the city of Columbus will be heard in the municipal
court. There are several mayor's courts Tocated in small towns in
Franklin County surrounding Columbus that will hear OMVIs charged in
those towns. However, no OMVI arrest in the city of Columbus will be
heard in a mayor's court.

OMVIs charged in municipal court may be charged under the state
statute or municipal ordinance depending on the police agency making

the arrest. Arrests made by the Columbus City Police will be charged

under the municipal ordinance while arrests made by other police
agencies, such as the state police, will be charged under the state
statute. There is an absolute right to a jury trial for OMVI in the
state of Ohio. A1l jury trials are held in the municipal court, a
court of record. Therefore, if a demand for a jury trial is made in
mayor's court, which is not a court of record, the case will be
transferred to municipal court. A1l appeals of OMVI are heard in the
state appellate court and are on the record.

The Driver Licensing System

The authority to suspend the driver's license in the state of Ohio
for conviction of OMVI is vested in the sentencing judge. At the
time of sentencing, the court will take the license and send it,
along with notice of a specified period of suspension, to the Bureau
of Motor Vehicles (BMV). The BMV holds the license for the period of
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suspension and returns it at the end of the period if there are no
.other suspensions or revocations in effect at that time.

Because power to suspend the driver's license is controlled by
both the courts and the BMV, there appears to be a good deal of
confusion in the operation of the system. According to one of the
municipal court judges in Columbus, a common complaint is that
drivers do not get their licenses back from the BMV immediately

-following the suspension period. He reports, however, that efforts
are being made to coordinate more effectively the two agencies®'

opefations, and that the situation is rapidly improving.

Sanctions Imposed on a Convicted OMVI

Court imposed sanctions for conviction of OMVI include a fine and
jail. Both are at the judge's discretion except for a mandatory
“three-days in jail for any conviction of OMVI. Columbus is one of
five locations in the state that has an alternative to the three-day
jail sentence. Called the "alternative to impaired driving” (AID),
it is a three-day inpatient alcohol education and evaluation program
that satisfies the three-day jail requirement. AID is only offered
to a defendant once, so for those multiple offenders who have been

" through AID before, a minimum of three days in jail.must be served... :.

The. AID program will be discussed in more detail later.

The sentencing judge is responsible for imposing the license
suspension for any conviction of OMVI in Ohio. He must suspend the
license for a minimum of thirty days and up to three years. The
normal procedure among judges in Columbus is to suspénd the first
offender for thirty days and multiple offenders for up to three
years, depending on their prior record. After the thirty-day
suspension period has been served, the judge may grant a probationary
license. A judge in the Columbus municipal court reports that
probationary licenses are often granted.

The Health System

" "Alcoho) education and treatment facilities throughout the  state “#i«
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are operated on a local level. The Ohio Department of Health,
through the Project Director for Alcohol/Highway Safety Programs, has
attempted to standardize court education and treatment programs by
establishing a set of quidelines for agencies to follow in setting up
local alcohol programs that serve the courts. The project director
acts as a consultant in the establishment of these local programs
throughout the state and coordinates local courts and treatment
programs.

The quidelines that the project director developed described six
treatment processes that the court may use as alternatives or in
addition to traditional sanctions. These six processes build on each
other, with the first process being the most primitive and the sixth
process being the most sophisticated. The processes are as follows:

@ C(Class I--Traditional sanctions, plus a ten-hour
alcohol education program.

e Class II--group counseling is added to the alcohol
education program.

e Class III--the Class I or Class II process is made a
condition of probation.

e (Class IV--conditions of probation may include
treatment or rehabilitation programs.

# C(Class V--the alcohol education program is an intensive
three-day inpatient program.

o (Class VI--presentence investigation for purposes of
diagnosis and referral to treatment is used.

Over seventy communities in Ohio now have health/legal systems
classified within one of the preceding six classes. Columbus is one
of five Class V systems throughout the state. The only Class VI
system is Cincinnati, the site of the former ASAP. The Project
Director of Alcohol/Highway Safety Programs feels it is important to
have a graduated system of health/legal systems so that a community
can best fit its level of operation to its available resources.

Alcohol treatment and education facilities available within the

Columbus area include:
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e Regional Alcoholism Center (Mary Haven Inc.). Located
in a building formerly occupied by a hospital, the
Regional Alcoholism Center (RAC) has been in operation
since 1968. It provides a broad range of alcohol
treatment services including inpatient and outpatient
programs for both males and females. There is also a
detoxification center located at RAC that serves
Columbus and its surrounding areas. A1l of these
programs are financed through a variety of sources
including federal and state funds, third party
payments, and fees based on ability to pay.

The RAC also houses the AID program, the three-day
inpatient program primarily used by the court in lieu
of the mandatory three-days in jail for conviction of
OMVI. Essentially an alcohol education and evaluation
program, it is financed entirely by a $115 fee
assessed to all persons who attend the program.

o Alcohol Safety Program (ASP). The ASP-is operated by
the Columbus Health Department and has been in
operation since 1970. It provides alcohol education
and evaluation services to the court through a
four-week program, meeting once a week. It is
strongly AA-oriented, and often requires attendance at
two AA meetings in addition to its four sessions. It
also has a six-month counselling program, which it
recommends for those clients diagnosed as alcoholic or
problem drinkers. The ASP is completely financed by
the Columbus Health Department and there are no fees

) charged.

The RAC and ASP are the two major alcohol programs in the Columbus
area providing treatment and education services to the courts.
Inpatient programs or halfway houses will generally be used as a
result of a referral from the RAC or the ASP. Financing of these
programs will vary to include state and federal funding, third party
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payments, and fees based on ability to pay.
THE HEALTH/LEGAL PROCESS

After the decision to arrest for OMVI has been made and the arrest
process has been completed, including administration of the breath
test, the driver is eligible to be bonded out. The most commonly
used bonding process is the appearance bond. Under this procedure,
the driver posts ten percent of the usual $500 bond, or $50. After
all of the court appearances have been completed, the driver is
eligible for the return of $45 of the bond, with the extra $5 going
toward the cost of the bonding procedure.

At arraignment, most OMVI defendants will plead not quilty. This
is primarily to get the opportunity to obtain a plea-bargained
reduction of the charge. A judge of the Franklin County Municipal
Court estimates that greater than fifty percent of all OMVIs receive
plea-bargained reductions, usually to reckless operation.
Fortunately, it is the policy of many of the judges to impose the
same alcohol education and treatment requirements on the OMVI reduced
to reckless operation on those with OMVI convictions. These judges
see the reduction as being beneficial to the defendant by obviating
the requirement that he post financial responsibility insurance.

Very few of the defendants pleading not quilty will even qgo to
trial. Those that do will usually go to a jury trial because of the
belief that a jury will be more sympathetic to a charge of drunk
driving. A1l trials on OMVI will be held within six months of the
date of the arrest.

After plea or conviction of OMVI or a reduced offense, the
defendant will enter the health/legal process. The difficulty in
describing the health/legal process used after plea or conviction in
Columbus lies in the fact that there is no uniformity among the
thirteen judges in the Franklin County Municipal Court. While all of
the judges use common treatment resources, the mechanisms used to get
the OMVI from the court to the treatment agency vary from judge to
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judge. The processes will be discussed separately, in order of the
frequency with which they are used.

AID. The AID program as a condition of sentence is the

- most commonly used procéss by the judges in Franklin
County Municipal Court. A1l but one judge use this method
for at least some of their OMVI defendants, who have not
been through AID before.

Typically, at the time of sentence, the judge imposes a
fine and thirty days in jail. He will suspend twenty-six
days of the jail sentence and $125 of the fine if the
defendant completes the AID program. The defendant will
also receive four-days credit for the other four days of
jail if he completes AID. For those defendants who
received a reduction of the OMVI to reckless operation
there is no mandatory jail sentence. In these cases, the
judge will often impose four days in jail and give the
defendant credit for the four days if he attends the AID
program.

If the defendant chooses to attend AID (and he almost
always does) he is directed to the office of the AID
coordinator, located in the Franklin County Municipal
Court., There the defendant will receive an explanation of
the program both orally and in writing; complete the
necessary registration forms; and make arrangements to pay
the $115 tuition fee. The defendant will then select the
dates that he wishes to participate in the AID program and
will be instructed when and where to report.

The AID program is conducted at the Regional Alcoholism
Center every weekend, from 7:00 p.m. Thursday until 7:00
p.m. Sunday. The defendant must attend one weekend
program in order to satisfy his court requirement. Each
weekend program has an average class size of twenty-three.
The first evening of the program is devoted to medical
screening of the participants and orientation to the
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program. At this time, much of the hostility of the
participants will be dealt with. The rest of the weekend,
the program consists of films and live lectures on alcohol
use and abuse, seminars on the material presented in the
films and lectures, and group and individual counselling.
An evaluation of the defendant in terms of future
treatment needs is also conducted. At the end of the
program, the counselor discusses further treatment with
each participant. It is estimated by counselors in the
AID program that about eighty percent of the participants
need alcohol treatment beyond the AID program.
Unfortunately, when the defendant is only required to
attend AID as a condition of sentence, the court will not
enforce any treatment recommendations beyond the AID
program. Consequently, few defendants participate in
treatment beyond the AID program.

When the defendant completes the AID program, his
registration form is so marked and returned to the AID
coordinator who in turn sends it to the appropriate judge.
If the defendant fails to appear for the program as
scheduled or drops out during the weekend, notification is
sent to the AID coordinator who will inform the sentencing
judge. The judge can either impose the original sentence
or give the defendant another opportunity to comply. One
of the municipal court judges indicates he is atways
willing to give the defendant a second chance if he feels
there will be cooperation.

AID Plus Probation. In some instances a judge will

place a defendant on probation, usually for six months,
after he completes the AID program. The reasons for
placing a defendant on probation in addition to AID vary

from judge to judge. One judge places everybody he sends
to AID on probation for a period of time after AID, and

another only places on probation after AID those who he
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feels have a problem with alcohol. His diagnosis of an
alcohol problem will usually be based on BAC and prior
record. i .

The probation will usually have an open-ended condition
requiring attendance in any treatment program to which the
AID program refers the defendant. In some instances, the
judge may specifically require treatment at the Alcohol
Safety Program following the AID program. The defendant
is assigned a probation officer at the time that he is
placed on probation, and the treatment counselor and the
probation officer jointly supervise him. If the defendant
drops out of treatment during the term of probation, the
‘probation officer is notified. If the probation officer
is unable to induce compliance, a bench warrant will be
. requested for violation of probation. When he appears on
the warrant, if the defendant is found quilty of violation
of probation, the judge may impose the original sentence
nr reinstate probation. As with the AID program itself,
judges are reluctant to impose the original sentence if
they feel they can obtain cooperation.

Alcohol Safety Program. In some instances the judge

chooses not to use the AID program, and instead sends the
defendant to the Alcohol Safety Program. This happens
primarily when the defendant has been through AID before,
and is, .therefore, not eligible to go again. The judge
may also require the ASP after the reduction of an OMVI to
reckless operation, when there is no mandatory jail
sentence. When the defendant is referred to ASP because
he has already been to AID it is usually a condition of
probation to complete it after serving a minimum of three
days in jail.

At ASP, the defendant will be required to complete the
four-week education and evaluation course, and if ASP
recommends, will be enrolled in its six-month group
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counseling program. If the defendant is on probation, the
ASP treatment counselor and the probation officer
supervise him jointly. If the defendant is going to ASP
as a condition of séntence, ASP reports attendance
- directly to the judge.

Presentence Investigation Plus Possible Probation. In
a few instances, the judge will require a presentence
investigation before sentencing the OMVI. The judge will
allow about six weeks for the PSI. The PSI will usually

be done by either the AID program or ASP in conjunction
with the probation department. In cases in which the
judge is unsure about whether the defendant is in need of
alcohol treatment, he will require the defendant to
complete either AID or ASP before sentencing. When the
dependant returns to court for sentencing, the
recommendations from the treatment program are given to
the judge, who will make the decision to impose probation
requiring alcohol treatment based upon those
recommendations. Probation supervision is the same as in
the previous processes.

Pretrial Health/Legal Procedures. In a Jimited number

of cases, the defendant will be required to complete AID
or ASP before receiving a reduction of the OMVI to
reckless operation. The frequency of this practice will
vary from judge to judge. One judge requires completion
of AID before he will consent to a reduction of an OMVI,
It is a common defense bar tactic to get the client
actively enrolled in the ASP program at the time of asking
the prosecutor for a reduction. If granted, the attorney
will approach the judge at the time of sentencing and
explain that his client has already completed the Alcohol
Safety Program and, therefore, does not need further
treatment. This practice is used especially to avoid the .
requirement by the judge of the inpatient AID program.
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“Traditional Sanctions. Almost a11 judges will at some
‘fv time~1mbosé.on1y fine:or jail or both. This will happen
"'v_05ua11y with an out-of-state defendant or a defendant who
”hasVrepeatedlylbeen through court and whom no treatment
: brogram has helped. There is one judge in the Franklin
 Couhtnyunicipd1'Court who does not believe in' treatment
~alternatives to traditional sanctions and so all OMVIs

! “appearing before him receive only the traditional
“sanctions. ' " '

EVOLUTION OF THE HEALTH LEGAL SYSTEM -

Court referral of OMVIs to treatment on a regular bagis began in
- 1971 with ‘the establishment of the Alcohol Safety Program by the
Columbus Health Department. The ASP was originally developed as a

component part of the city of Columbus' proposal to the Department of
Transportation for a federally funded ASAP. When the ASAP was -

awarded to Cincinnati instead, the program was maintained, providing
alcohol .education and treatment services to the courts as well as
other sources. - At the same time the Project Director of
Alcohol/Highway Safety Programs was promoting the development of
court alcohol programs throughout the state. It was during this
period that, using the:experiences of ASAPs around the country, he

~developed the health/legal system classifications that are currently .

usgd'tO*promotefand'distinguish court alcohol programs around the
state. © o C = :
In 1976, a recently apbbinted municipal court judge became

disenchanted with the three-day jail sentence and wanted to develop a

treatment alternative to it. He became aware that the project
director had helped estabTish an inpatient alcohol education program
in Athens, Ohio, which was used in lieu of jail. Through the efforts
of the judge, the project director, and AA in Columbus, a similar
program was established in Columbus.’ Called the AID program, it was
housed at“the-alFéady“exfsting"Regiona} AlohoTismFCenter and its

334

o>

{e



first operations began in October 1976. It was extremely important
to all those concerned in the development process that the AID
program be fit into existing treatment resources and be completely
self-supporting. The founders reasoned that by doing so, they would
eliminate future funding problems when common alcohol treatment
funding sources dried up.

Except for a highly motivated few, judges did not make great use
of the AID program as an alternative to the three-day jail
requirement at first. However, after they began to see the purposes
of the program and became used to its operation, they began to use it
frequently, and now it is by far the most widely used alcoho?
treatment program in the municipal court. A1l but one judge
reqgularly refer multiple offender OMVIs to the program. The Alcohol
Safety Program, which was providing the same alcohol education and
evaluation services before AID, now serves primarily as a treatment
agency to which AID will refer clients for further treatment. The
“establishment of these roles for both treatment agencies was not
without friction, but at the present time, the relationship between
AID and ASP is relatively smooth.

The AID program itself has not changed its processes significantly
since its beginning in October 1976. Since that time, a spokesman
for AID reports, it has handled 1,833 defendants from the court,
including both OMVIs and reckless operation reduced from OVMI. He
also reports that so far, there has been a four percent recidivism
rate in the Columbus courts for participants in the program.:

INSIGHTS AND IMPRESSIONS

e The site visits appear to indicate that large jurisdictions,
1Tike Columbus and Portland, with large numbers of judges, are
difficult to organize for coordinated use of the health/legal system.
Like Portland, Columbus had as many different processes of referral
as it had judges. Similarly, when a jurisdiction has many judges, it
almost certainly will have varying degrees of support among them.
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Any developer of a health/leqal system should take this into account.

e When starting a health/legal system, the operations of the
-system should be fit into existing health and legal processes, and
wherever possible into existing,budgets. As the primary informant .in
- Columbus explained, in developing its system, Columbus used existing
branches of the court and health system; drew cross-overs between the
branches so the system would be functional; and set a fee to cover
the cost of putting the people through the system. _

o All of the people involved with the AID program feel very
strongly that the intensive three-day alcohol education program is
‘much more effective for motivating behavior change than the normal
- once-a-week course lasting four to six weeks. They all agree that in
the normal weekly course there is a certain amount of time. wasted
each week reacquainting .the counselor with.the clients. When the
program lasts three consecutive days, only one acquainting period is
necessary. .

o . As in most other jurisdictions, before the full cooperation of
" the court was granted to the health/legal system, a period of
adjustment was necessary. This applies not only to the judges, who
took some time to accept treatment as an alternative to traditional
sanctions, but also to the other personnel in the court, who took
time to accept the presence of health/legal personnel, such as the
- AID Coordinator, as co-workers.
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CASE STUDY SUMMARY FOR
LAFAYETTE, LOUISIANA

THE HEALTH/LEGAL SYSTEM

LATAP, the health/legal program described in this case summary,
ceased operation 30 September 1978. At the time of our visit, it was
virtually assured that a less comprehensive program, termed
"mini-LATAP," would be funded in its place sometime before the end of
1978. The reason for LATAP's demise and a brief description of the
proposed mini-LATAP are included in the section on the Evolution of
the Health/Legal System.

The Court System

The state of Louisiana has a unified court system under the
supervision of the Judicial Administrator of the Louisiana Supreme
Court. The courts within Louisiana that handle Operating Under the

. Influence (OUI) are the Louisiana District Court and city courts

throughout the state. The district court has exclusive jurisdiction
over OUIs charged third or subsequent offense (a felony) and
concurrent jurisdiction. The city courts have jurisdiction over OUIs
charged first or second offense (a misdemeanor).

In Lafayette, all first- or second-offense OUI arrests made within
city limits are filed and heard in Lafayette City Court. - Third- or
subsequent-offense QUI arrests made within city limits are filed in
district court. A1l OUI arrests made outside of city limits by the
state police or parish sheriff, regardiess of offense, are filed in
district court. Most OUI arrests within Lafayette city limits are
made by city police and are charged first or second offense. Hence,
most OUIs within Lafayette are filed in city court.

A1l OUIs in city court, as well as district court, are charged
under the state criminal code, and are prosecuted by an assistant
district attorney. Since OUIs are charged under the state code

337



rather than a municipal ordinance, it is within the discretion of the
district attorney to fi]e an OUI offense norma]]y heard in city court
in district court, because the two courts have concurrent
jurisdiction. In pract1ce‘th1s is rarely done, however, since the

adjudication process goes much more quickly in city court. Once
filed in either city or district court, the case cannot be
transferred. However, there seems to be some debate over whether

several Louisiana Supreme Court decisions forbid that, and the
practice has occurred in other areas of the state to-a limited extent
in the past.

The district attorney may amend or dismiss an OUI charge at any

time up to verdict without the approval of the court. In Lafayette
City Court, the district attorney makes a special effort to explain
the reasons for any amendments or dismissals. There is no right to a
jury trial in first- or second-offense OUI in Louisiana, in either
" city or district courts. All fines collected as a result of an 0OUI
~conviction in Lafayette City Court go to the city of Lafayette. . Both
- district .court and Lafayette City Court are courts of record. As a
result, appeals are made on the record, directly to the Louisiana
Supreme Court, .as in all-criminal cases in Louisiana.

It is worthwhile to mentvon the distinction between an actual
- offense and an offense:as charged, because Louisiana's procedures are
similar to those in many states. For an OUI to be a second or
subsequent offense, it must have occurred within a five-year period
"of the previous-offenses and it must be charged as such, If it is
not charged as a second. or subsequent offense, for purposes of
~punishment (with the exception of suspension of the drivers license)
it will be a-first offense. As a result, the system will consider a
..person with previoﬂs OUIs to be a first offender if he is not charged
with a multiple-offense. | .

In Lafayette, if the d1strict attorney is unable to find a
| previous OUI that has been improperly recorded, or the previous OUI
offense-occurred at a time when the defendant was not afforded
-appropriate constitutional rights, -an actual second OUI offender will
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be charged as a first offender. This does not happen on a reqular
basis, however, according to the'Judge of the Lafayette City Court,
who estimates that where prior records are clear, ninety percent of
actual second offenders are charged as second offenders.

With third offenders, the district attorney tends not to charge
the third offense (a felony) unless it is an aggravated case.
Normally, the third offender will be charged as a second offense (a
misdemeanor). As a result, third-offense charges are carefully
scrutinized, and those that are charged third offense tend to be very
good cases.

The Driver Licensing System

Authority for issuance, suspension, or revocation of a convicted
OUI's license is vested in Driver's License Control, a division of
the Louisiana State Department of Public Safety, located in the state
capital, Baton Rouge.

Driver's License Control suspends a convicted OUI's license after
receiving notice of conviction from the convicting court. Officials
~within Driver's License Control say that reporting of convictions by
the courts is generally good, with improvement constantly being made.

The Department of Public Safety's authority to suspend licenses
for conviction of OUI is exclusive except for the following two
exceptions:

e For a first-offense OUI a judge may order that Act 211
be invoked. By invoking Act 211, the judge recommends
to the Department of Public Safety that they not
suspend the OUI first offender for the mandatory
sixty-day suspension period. The Department of Public
Safety must follow this recommendation. Act 211 is
used quite extensively by judges throughout the state.
In rare cases, the department recommends that the
judge invoke the act when he has not done so on his
own initiative. Finally, in order to qualify for Act.
211, the defendant must file with the department proof‘
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of compl1ance with SRZZ (f1nanc1a1 respons1b1l1ty
insurance).

® An OUI offender can apply to the district court in the
parish in which he resides for a hardshfp license. If
the court agrees that a hardship license should be
issued, it orders the Department of Public Safety to
issue the license. The hardship license is a full
license and not a restricted permit.

A hardship license is available only to a person
who's license has not been suspended before. An QUI
third offender who's license was suspended or received
a hardship license as a result of his second offense
is not e]igi'b]e‘for' the license. Second offenders who
receive Act 211 as a first offender are eligible to
apply for a hardship license. Second“offenders who
did not receive Act 211 and were suspended as first
offenders may be eligible for a hardship license at
the court's discretion. Since most first offenders
reoeive'Act 211, this situation rarely arises. It is
estimated by an official of the Department of Public
Safety that about seventy-five percent of those'
eligibTe to apply‘for a hardship license will actually
apply. Those that do not generally are unable to

" avoid the cost of financial responsibility insurance.
He further estimates that sixty to seventy'percent of
those that app]y are awarded the hardsh1p 11cense by
the court

Sanctions Imposed on the Convicted OUI
Court imposed sanct1ons for the OUI f1rst offender are all
discret1onary. The Judge may 1mpose a f1ne or a jai] sentence or
both and may p1ace the defendant on probation for up to two years.
Mu1t1p1e offenders are required by statute to serve a mandatory .
minimum jaf] sentence as follows:
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e second offense within five years - 125 days in jail

e third offense within five years - one year in jail

o fourth offense within five years - ten years of hard

labor in the state penitentiary
There is, however, a provision of the state that allows the
sentencing judge to suspend the jail time, making the mandatory jail
requirement, in practice, discretionary. In Lafayette City Court, it
is the practice of the judge to initially require OUI
second-offenders who have previously participated in the LATAP
program to serve the 125-day jail term and, after thirty to
forty-five days, place them on probation and suspend the remainder of
the jail term on the condition that they participate in treatment.
Work release is usually granted to second offenders during their time
spent in jail. It appears that jail sentences are also required in
district court for multiple offenders. However, they are not always
the mandatory mimimum sentence.
The suspension or revocation of the driver's license by the

Department of Public Safety is a major sanction for conviction of

OUI. The suspension period for a first-offense OUI conviction is

sixty days, and as was discussed in the previous section, Act 211 is
available to prevent suspension on first offense. In Lafayette City
Court, the judge invokes Act 211 for anyone participating in the
LATAP program. The period of suspension for second or subsequent
offenses within a five-year period is one year. As was discussed
previously, a hardship license is available to those who's license
has not been suspended previously. After suspension for OUI, even
though Act 211 or the hardship law may be applied, a convicted OUI
must file proof of financial responsibility for three years.

In addition to its suspensions for individual convictions of OUI,
the Department of Public Safety is also responsible for notifying the
district attorney of all those people eligible to be declared
habitual traffic offenders under the Louisiana statute., When a
driver accrues three major violations (OUI, reckless operation, or
homicide resulting from use of an automobile) within five years, his
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record is sent to the district attorney in the parish in which he
resides. -The district attorney is obligated to file a civil action
to declare 'the driver a habitua? traffic offender. If convicted
under this statute, the dr1ver s license is revoked for five years.
Violation of “the revocation calls for one to five years in the state
penitentiary.” In practice, not all of those eligible to be declared
habitual traffic offenders are actually charged. It appears to be up
to the local district attorney whether the case is actually filed

Officials with the Department of Public Safety say that comp11ance is
steadily 1ncreas1ng -

The Health System
Within the Lafayette area there are three major treatment or
education programs available for the OUI offender.
LATAP- Education Program. In addition to its diagnosis and
referral function for the court, LATAP provides the
alcohol education school that most OUI offenders must
complete.. The four school sessions over a two-week period
are each two and one-half hours long. - The program is
essentially didactic lectures on the effects of alcohol on
the body and driving. - Referrals are primarily from -
 Lafayette City Court. However, the district court will
-~ use the program also. -The LATAP educational school is
funded by the Louisiana Department of Education from a
"~ grant by the Louisiana Highway Safety Commission. There

~i$ no charge for the school. A
.The Court Sobriety Program. 'Most of the clients for the
_ ‘Court Sobriety Program are required to:come by either the
- .Lafayette City Court or the district court. In has an
~Alcoholics Anonymous orientation,. due in tlarge part to its
“director, a Tongtime'membereof AA. - He gives a lecture
~‘once’a week for those required to attend and concentrates
onh getting his clients actiVely involved -in AA. He also
:interyiews‘and:counse1s‘chents who have been incarcerated
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as a result of a second or subhsequent OUT Offense.

The Court Sobriety Program, located physically in the
Lafayette City Court, is funded directly by the city of
Lafayette.

Substance Abuse Clinic. The Substance Abuse Clinic is a
part of the Lafayette Mental Health Clinic coordinated by
the Louisiana State Office of Health and Human Services.

It receives a significant number of its clients from both
the Lafayette City Court and the district court.

The clinic is therapy oriented--providing both group
and individual counseling. Any client referred by the
court will have an intake interview performed by a
counselor to develop a treatment plan. Antabuse and other
chemotherapy are sometimes used. The clinic is also the
agency that provides diagnostic and referral services to
people in the detoxification unit of Charity Hospital.

The Substance Abuse Clinic is funded by the local
Mental Health Clinics, which exist as a result of state

and federal grants.

THE HEALTH/LEGAL PROCESS

The following process description traces the course of an OUI
arrest made within the city of Lafayette and filed in Lafayette City
Court. Instances where arrests made within Lafayette end up being
filed in the district court will be noted. ,

Because of a vigorous selective enforcement program, funded
through the Louisiana Highway Safety Commission, arrests for QUI
increased dramatically during the three and one-half year period of
LATAP. At its operational maximum, the Lafayette city police had six
full-time officers patrolling, one per car, specifically for OUI
arrests. These officers made approximately fifty percent of all of
the department's OUI arrests. The other fifty percent, made by. the
rest of the force, by itself exceeded the total number of OU! arrests
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made by the whole force prior to the.seiective:enforcement,
Aftér'the’arrest}_é copy of the ticket, the alcohol influence

report form, and the arrest report are sent to the district attorney.

The district attorney reviews these materials and decides whether to

. file the charges.’ 'In ninety percent of the cases, the charges are.

filed in city court. Of the remaining ten percent, the following may
" occur: ' ' ' o ’ '
@ the district attorney may determine that the arrestee
is a third or subsequent offender, in wh1ch case the
charges are filed in district court;
@ the district attorney may find that the breath test was
not at or ‘above the Louisiana presumptive level of .10%
" w/v, in which case he files the charges as a reckless
operation; ‘ ‘ 7
e in rare instances, the'district attofney sees a
technical d1ff1cu1ty in the case and d1sm1sses the case
at the’ charg1ng stage.
"If the district attorney decides to file the case in city court
(about ninety percent of the time he does) it is filed at this point.
After‘filing of the OUI but prior to arraignment, the city court
~uses an interesting procédure called the prearraignment briefing.
. About thirty minutes before arraignment, all OUIs due to be arraigned
 that day meet at the court. There, the director of the Court
‘Sobriety program, the public defender, and a representative from
'LATAP "brief" the arrestees on what is about to happen to them. They
are informed about the LATAP program and the penalties for OUI, and
the necessity of filing financial responsibility insurance. The plea
of no contest is explained to the group and each one is allowed to
sign it if he wishes. ~The public defender determines which persons
are'séCOnd_dffendérs and speaks to them separately, since a mandatory
jail sentence is involved. For persons who want to plead not quilty,
the public defender determines if they are indigent, and, if so,

‘offers to take their case. If an arrestee is not indigent ‘and wishes’

to plead not gquilty, he is informed that he should consult an
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attorney. Those OUIs who have an attorney before the briefing are
allowed to skip the session. However, this number is very small.

After the briefing, the group appears in court for formal
arraignment. Some ninety percent of those OUIs at the briefing plead
no contest. The remaining ten percent plead not quilty. Of this ten
percent, only about three percent plead not quilty because they want
to have a trial. Most of the not gquilty pleas are entered as a stall
so that the defendants can have time to raise money for the fine.
When the defendants learn that they can have time to pay the fine,
most of them change their plea to no contest.

Those OUIs pleading not quilty then have a trial date set, or in
rare instances when preliminary motions may be in order, a date for
the motion. Often an OUI will plead not quilty so that he can wait
until the trial date in the hope that the arresting officers will not
appear and the case is dismissed. This tactic is rarely fruitful.
In addition, some OUIs will plead not quilty, in an attempt to obtain
a plea bargain from the district attorney. It appears, however, that
there is very little plea bargaining in Lafayette City Court. If a
plea bargain does occur it is generally because of a perceived
weakness in the case by the district attorney. If the district
attorney plea bargains an OUI, he reduces it to a reckless operation
of a motor vehicle (ROMV), and even in these instances the defendant
is required to attend the LATAP educational program.

If an OUI actually goes to trial, it is usually set for a month
after arraignment. The whole trial takes about two hours, and most
defendants who go to trial are convicted of OUI.

After plea or conviction, the health/legal process may be
classified into three groups of defendants.

A11 OQUI First Offenders. After plea or conviction, all

first offenders are given a sentencing date approximately
one month in the future and referred to LATAP. At LATAP
the defendant is given an evaluation interview and
enrolled in the alcohol education class. The evaluation
interview, which lasts from thirty minutes to two hours,
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consists of administratipn of the Mortimer-Filkins
questionnaire and a personal interview. After completion
of the interview and the four-session alcohol education
. class, a presentence report prepared by a LATAP counselor
classifies ‘the defendant as either a social, excessive, or
. problem drinker, and makes treatment recommendations.

‘v0ver the course of the LATAP program, forty-seven percent

of the clients were diagnosed as social drinkers,
thirty-three percent as excessive drinkers, and twenty
percent as problem drinkers.
When the defendant returns to court for sentencinq, he
s sentenced according to his drinker classification:
a. Those classified as social drinkers are given a
period of unsupervised probation, but are ﬁot4required
to participate in treatment.
b. Those classified as excessive drinkers are placed
on‘ﬁcourt probation" for six months and required to
attend at least eight sessions of the Court Sobriety
Program. :
¢c. Those classified as problem drinkers are placed on
“court probation” for one year and required to attend
at least sixteen sessions at the Substance Abuse
Clinic. In some instances, if the counselor feels that
the Court Sobriety Program will be more efffective, the
_.same number of meetings there are substituted for the
~ Substance Abuse Clinic.
. A1l first offenders who participate in the LATAP program
. are granted Act 211 so that they can maintain their

~driver's license. Supervision during the period of "court
~.probation” is performed by the LATAP counselor who

receives attendance reports from the respective treatment

agencies..
Second- Offenders Not Previously in. LATAP The same

- presentence procedure described for first offenders
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applies to second offense OUIs who have not been to LATAP
before. When the defendant returns to court for
sentencing, he is placed on state probation for one to two
years and required to attend twenty-four sessions at
either the Court Sobriety Program or the Substance Abuse
Clinic, whichever the LATAP counselor feels would be more
effective. State probation supervision is more formal
than court probation; the defendant is assigned a state
certified probation officer to supervise his case.

Second Offenders Previously in LATAP. The LATAP
program is a one-time opportunity. If a second offender
has been through LATAP before, he will be sentenced to the
mandatory 125 days in jail. While the defendant is in
jail, he is interviewed by the director of the Court
Sobriety Program who then makes the treatment
recommendation to the judge. After thirty to forty-five
days in jail, the defendant is placed on state probation
for two years and required to participate in the Court
Sobriety Program or Substance Abuse Clinic.

Third and Subsequent Offenders. These cases are
sentenced in district court. According to a state

probation officer, after serving an initial jail sentence
of usually one year, many will be placed in state
probation to participate in treatment at either the Court
Sobriety Program or the Substance Abuse Clinic. ‘It is
stressed, however, that this is dependent on the
sentencing judge, as some judges are more willing to
require treatment than others.

A11 OUIs sentenced in city court to treatment at either
the Court Sobriety Program or the Substance Abuse Clinic
are supervised by a joint effort between the treatment
agency and the supervising probation officer. (First
of fenders have an LATAP probation officer, second:
offenders have a state probation officer.)
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Both treatment agencies notify the probation officer if
a person drops out of the program. The probation officer
usually gets .in touch with the defendant, either by phone

- or 1etter,1to.attempt to get the person back into
compliance. If this is to no avail, the probation officer
files a "rule to show cause" in city court, where the
defendant must appear in front of the judge and explain
his absence from treatment. According to probation
officers with the LATAP program, this form of enforcement
is necessary-in only about ten bercent of the cases. If
.such enforcement is necessary, the judge may revoke the
defendant's probation and impose a jail sentence or
continue‘probation,.with or without an extension of the
probation period. Typically, the judge will continue

probation. '

Once a defendant completes his treatment program,
notice is sent by the .agency to his probation officer.
The defendant must then complete the probationary period
without any further alcohol involvement with the courts,

. and his case is closed.

EVOLUTION OF THE HEALTH/LEGAL SYSTEM

Two men, were largely responsible for the founding of the LATAP
program in Lafayette. One, the manager of LATAP, is a professor at
the.locai_col]ege,.the University ofASOutHwestern Louisiana. The
other is the local judge of the city court. :

Before LATAP was even conceived, the professor was the coordinator
of the Defensive Driving Program in Lafayette, a state-funded
education program for traffic violators. Most of his referrals came
from the local judge's court. When the judge heard of the
availability of funds for an alcohol program through the Louisiana
Highway Safety Commission,. he contacted the professor and urged him
to submit a proposal incorporating the treatment agencies already
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being used by the court--the Court Sobriety Program and the Substance
Abuse Clinic. The proposal was -accepted and the LATAP program was
established. The judge became the prime contractor and the
University became the subcontractor. All of the logistics and
administration were performed by the University. The program as
described in the previous sections has continued essentially
unchanged, except for minor adjustments, for three and one-half
years, at an average annual cost of $120,000. A1l the funds have
come from the Highway Safety Commission.

The Highway Safety Commission is a board appointed by the governor
of Louisiana to determine how federal funds provided under section
402 of the Highway Safety Act will be distributed for hiqhway safety
programs fthroughout the state. The commission employs a full-time
administrator who handles requests for grants and sees that they are
submitted to the commission for approval or rejection. While in
Lafayette, we had an opportunity to talk to the administrator for the
Highway Safety Commission. It was clear that he believed that the
LATAP program was worthy of being re-funded. However, it was equally

clear that the commission was not in favor of re-funding it because

it believed the program had shown no significant reduction in
alcohol-related traffic fatalities. As a result, the LATAP funding
from the Highway Safety Commission was not renewed when it expired
September 30, 1978. The manager of the LATAP program does not agree
with the commission's conclusions. He conducted an analysis of data
collected during the period of LATAP and believed that the program
was responsible for a significant reduction in alcohol-related
traffic fatalities.

Attempts were made to fund a "mini-LATAP," but failed because of
the reluctance of the governing authorities to support a companion
funding of a selective enforcement project, allegedly because of a
shortage of police personnel. However, the City Court, in
cooperation with the state Department of Education, through funding
from the Louisiana Highway Safety Commission, has expanded its Driver
Alcohol Rehabilitation Program (DARP) and is trying to make it
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~ self-sustaining through a fee approach system. The local Safety
' Council chapter will join in this effort. " The DARP program is not as

-comprehensive and extenswve as the former LATAP, but does offer an
“‘3'approach for survival of the health/legal system.

INSIGHTS,AND IMPRESSIONS

e Important to the operation of the Lafayette health/legal system
~ is the presence of ‘a consistent and fair judge.' Everyone within the
“system made a point of mentioning that they know that all QUIs were
going to get equal treatment. The judge appears to command respect
- from the people who work for him, and this respect seems to manifest
-itself in hard work and concern.

o A ]arge‘percentage'of drivers charged with QUI plead quilty at
arraignment. There appear to be two reasons for this. First
-of fenders know that they will be able to keep their license even
after pleading to the OUI. Therefore, there is no reason to plead
not guilty to avoid any harsh mandatory sanctions. More
significantly, the prearraignment briefing session appears to be
effective in giving the defendant an opportunity to "learn the ropes"
“about OUI before he actually appears in court. By the time he
_appears he is well-informed about what will happen to him, and there
is no real need to plead not gquilty, unless he'really wants a trial.
“The city court's unusually fast trial docket appears to be a result
of the briefing session. Of course, the fact that there are no jury
“trials also contributes to the fast trial docket.

& LATAP's funding difficulties illustrate the problems that can
‘arise when a program is not self-sufficient or supported by a funding
source more closely allied with the program. By developing a set of
client fees or obtaining at least part of the program funding from
. court or city funds, a similar program might be able to avoid LATAP's

funding difficulties. = | | :

e As in other small jurisdictions we visited, the development of

the LATAP-program was largely the result of a highly motivated person
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within the legal system. In this case it was the local judae. He,
in turn, recruited another highly motivated and concerned person to
run the program--a professor at the local college. Without the
effort put forth by these two individuals, the LATAP program probably
would not have developed.

e As in all of the jurisdictions visited, it took a special
program to make the essential link between the court system and the
health system. Components of both existed before LATAP, but it took
the LATAP grant to connect the two systems.
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CASE STUDY SUMMARY FOR
GREENVILLE, SOUTH CAROLINA

THE HEALTH/LEGAL SYSTEM

The Court System

First-offense Driving Under the Influence (DUI) is heard in
magistrate's court. This court, known in some ather areas as justice
of the peace or municipal court, is not a court of record, and the
judges in these courts are not required to be licensed attorneys.
Most traffic offenses other than serious violations are heard in
these courts. Any appeal of a finding in the magistrate's court is
made de novo in circuit court.

The circuit court is the court in which all multiple-offense DUIs
are heard. A person is a DUI multiple offender if he is charged with
a DUI within ten years of conviction of a prevjous one. There is
only one level of original criminal jurisdiction in the South
Carolina court system: the circuit court. As a result, al)
crimes--felonies and misdemeanors--are heard in the circuit court.
Appeals may be made to an appellate court, but are made on the
record. The right to a jury trial for any prosecution in circuit
court is absolute. The only way that a defendant can obtain a bench
trial is by the joint approval of the defendant, the prosecution, and
the court. |

The Driver Licensing System

Authority for issuance, suspension, or revocation of a convicted
DUI's driver's license is vested in the Motor Vehicle Division of the
Department of Highways and Public Transportation. Located in
Columbia, the state capital, the department automatically suspends or
revokes a driver's license for conviction of DUI at the time it
receives notice of the conviction from the court. According to
officials in the Motor Vehicle Division, reporting of DUI convictions
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is generally very good, especially in the larger population areas,
inc1uding Greenville. There is no provision for a presuspension
‘hearing. There is-aléo no provision in South Carolina for a hardship
or restricted license. There is only one exception, the provisional
“license law, for DUI'first offenders. This is discussed in the
. following section. | '

Sanctions for the Convicted DUI

A1l court-imposed ‘sanctions for first- or multiple-offender DUIs
are discretionary. The judge may assess a fine or a jail sentence
for up to five years or both. The only mandatory jail sentence for
traffic offenders in South Carolina is for third-offense Driving
Under Suspension (DUS). For such offenders a jail term of forty-five
days to six months is requiredl
~ The suspension or revocation of the driver's license is a major
sanction imposed against a DUI. Once the Department of Highways and
Public Transportation receives notice of conviction of a DUI, his
license is suspended according to the following schedule:

first offense within ten years - six months

second offense within ten years - one year

third offense or more within ten years - two years

_First-offense DUIs are eligible for a provisional driver's license
during the six-month suspension period if they:

o are currently enrolled in -an Alcohol Safety Action
Program school; and |

e have filed proof of compliance with SR22 (financial
responsibility insurance) with the Department of
Highways and Public Transportation.

‘The prOVisibnaT license, which is an unrestricted'Iicense, is
granted immediately when the Department of Highways and Public
Transportation receives notice of compliance with the two criteria.
" The license can be withdrawn at any time during the six-month period
if the DUI is convicted of another traffic violation for which four
or more points are assessed (hazardous moving violations); or his
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SR22 insurance is canteled; or he fails to complete the ASAP school.
Mnst first offenders take advantage of the provisional license
law. If a first offehder does not obtain a provisional license, it
is generally because he cannot afford the cost of SR22 insurance.
Besides suspension of the driver's license for any single DUI
conviction, the Department of Highways and Public Transportation is
also responsible for identifying drivers who are subject to
prosecution as habitual traffic offenders. When the Motor Vehicle
Division determines that a person has had three major taffic
violations (DUI, DUS, reckless driving, or negligent homicide
involving an automobile) or ten minor violations within three years,
they send a notice to the solicitor in the district in which the
offender resides. It is then the obligation of the solicitor to
prosecute the driver as a habitual offender. Conviction requires a
five-year revocation of the driver's license. According to officials
within the Department of Highways and Public Transportation, many
solicitors do not routinely file habitual-offender charges when
notified. While the action is mandated by statute, there does not

appear to be anyone enforcing the requirement. Greenville does

appear, however, to be one of the districts that does routinely
prosecute drivers under the habitual offender act.

Health System

Alcohol treatment services are coordinated throughout the state by
the South Carolina Commission on Alcohol and Drug Abuse, located in
the state capital, Columbia. Each county contracts with the state
office to provide treatment and education services within its own
county.

State and county officials generally agree that this
organizational structure is the most effective. By having a degree
of control through the contractional process, the state office can
assure that treatment services are relatively uniform throughout the
state, and by maintaining local control, each county can tailor its
treatment services to the needs of its community. '

355



In Greenville, thé“contractinq agency is the Greenville County
Alcohol and Drug Abuse Commission.- At present it is independent but
expects to become ' a county agency in 1980. The Commission is
composed of four subdivisions, each providing a different type of
alcohol treatment service:

0 Intervention and Prevention runs the ASAP school
and provides initial diagnosis and referral of clients
entering the agency. . ,

() Counseling'Service provides grdup and individual
counseling. -

o Inpatient Treatment runs the county's halfway house
for alcoholics--the Bonner-Kidd Home.

o Detoxification Center, a three- to five-day
residential center, provides a medically supervised
process of withdrawal from. a]coho1 or drug
intoxication. ‘

Greenville County treatment services are typica]bof those

available in the three major metropolitan areas in South
Caro1ina--Greenv111e, Columbia, and Charleston. The range of

- “treatment services available in the other areas of the state is much

more limited, At the very minimum, however, all reqions within the
state have an ASAP school, so-all first offenders have at least

access to the sch001 in satisfaction of the provisional license

requirement, :
Funding for the Greenvi]]e County Commission on Alcohol and Drug

Abuse comes from several sources. The state funds provided as
consideration in the contracts with the counties come from a tax on
the sale of alcoholic beverages throughout the state. Each county

receives that portion.of the total tax revenues that. is collected on

sales of alcohol within that county. In addition to the state funds,
Greenville County also grants a substantial amount to the commission.
. Client fees make up another important source of funding for

alcohol treatment services in Greenville County. A1l first offenders

- may pay a $50 fee befofe.thex are enrolled in the ASAP school, and
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multiple DUI offenders are assessed a $75 fee for treatment services
provided them by the commission. Grants from federal programs make
up the balance of the commission's operating budget.

The eventual goal of the Greenville County Commission is. to raise
half of its operating budget from client fees, with the other half
coming from a combination of state and county funding.

THE HEALTH/LEGAL PROCESS

First Offenders

After arraignment in magistrate's court, DUI first-offenders are
given the opportunity to enter a plea. According to a spokesman for
the solicitor's office, a substantial number plead gquilty. Those who
plead not quilty are then set for trial. For those wishing a trial,
the prosecutor in the magistrate's court may offer a reduction of the
charge to reckless driving. Generally, only multiple-offense DUIs
are reduced, and only when the solicitor feels there is a weak case
and the BAC is below .15% w/v. It is extremely rare for a
first-offense DUI charge to be reduced in Greenville County. Persons
receiving a plea bargain are not required either by the provisional
license law or the court to enter treatment or education.

Upon conviction or plea of quilty to DUI first offense, the
defendant is then informed of the opportunity to maintain his
driver's license under the provisional license law. As a practical
matter, most know of the law at the time of arraignment, contributing
in large part to the high percentage of quilty pleas at arraignment.

Should the defendant wish to take advantage of the provisional
license he must comply with the two requirements: enrollment in the
ASAP school and posting of financial responsibility insurance.

About eighty percent of the first offenders obtain the provisional
license. Those who do not generally are unable to afford the cost of
financial responsibility insurance.

When a first offender enrolls in the ASAP school, two copies of
the enrollment form are sent to the South Carolina Commission.on
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Alcohol and Drug Abuse. One of these copies is then forwarded to the
Department of Highways ana Public Transportation, which uses it as a
bﬁsis for issuing the provisidna]vlicense;' There is no other paper
communication between the ASAP and the Department of Highways and
Public Transportation unless the defendant fails to complete the ASAP
program. If such a notification is received by the Department of
Highways and Public Transportation, it revokes the provisional
1icense. There are no second chances or hearings given after a
revocation of the provisional license.

The four ASAP school sessions over a four-week period are each two
and one-half hours long. The structure of the course is essentially
a group discussion on the effects of alcohol on the body and driving.
- The size of the groups ranges from six to fourteen people. Since the
provisional license law does not allow for requiring treatment beyond
“the ASAP school, 1ittle or no effort is given to diagnosing DUI first
offenders for further treatment referrals. '

Multiple Offenders '
Multiple offenders are arraigned in circuit court after a warrant

is obtained by the arresting police officer from a'magistrate's court
Judge. A preliminary hearing is available to the multiple offender

... but is rarely requested.

Most multiple offenders plead'guiity either at the time of
arraignment in circuit court or before trial, A spokesman for the
solicitor estimates that ninety percent of the DUI multiple offenders
plead quilty. The other ten percent go to trial, with a conviction
rate at trial of eighty-five percent. Interestingly, there is no
- formal plea bargaining available for DUI multiple offenders. The
only hope that ‘an accused DUI multiple offender has of "avoiding a.
conviction for DUI is either acquittal at trial or dismissal of the
case before arraignment. Both of these instances are very rare.
~ While a pretrial DUI diversion program has been discussed, it is not
presently being used in Greenville. It is not likely that such a
program will be instituted in the near future. S



After a piea or convictioﬁ: a DUI multiple offender may or may not
get into treatment, and the process used to get him there varies,
depending on the particular judge hearing the case. Four judges
regularly hear DUI cases in the Greenville County Circuit Court. A1l
of these Judges routinely refer their cases to ASAP after conviction.
Three of the judges make ASAP a condition of a suspended sentence,
usually a specific jail term. In these instances, the defendant
initially reports to the probation department, where his payment of
fines and attendance at ASAP are monitored, even though he is not
"officially" on probation. After an initial appearance at the
probation department, the defendant is then referred to the ASAP
program. The other judge routinely places his multiple-offense DUIs
on probation, usually for two years, with a condition that they
participate in ASAP., In these cases the probation department takes a
more active role in supervision. It performs the interview, requires
that the defendant make a monthly report, and supervises the payment
of fines and participation in ASAP.

Several other judges sometimes hear DUI cases in Greenville
Circuit Court. Most of them do not routinely require DUIs to seek
treatment or education, but the number of these cases is relatively
low. It is estimated that seventy-five to eighty percent of all
multiple-offender DUIs are referred to the ASAP program.

When a DUI multiple offender is referred to the ASAP, whether as a
condition of probation or suspended sentence, the procedure is the
same. The defendant is given ah intake interview at which a
preliminary diagnosis of his drinking is made. If the preliminary
diagnosis indicates that the defendant might have a drinking problem,
he is enrolled in the ASAP Structured Group, consisting of eight:
sessions that are two and one-half hours long. The content of this
program is designed for understanding what constitutes a drinking
problem and providing motivation to seek further treatment.

Clients diagnosed during the course of the program as problem
drinkers are given an interview after completion of the class, at
which time a treatment plan is provided. According to a spokesman
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for the ASAP; however, thereuis-1itt1e'they or the probation
department can do to enfdrce any treatment beyond the ASAP program.

A1l of the Judqes enforce only a referra] to the ASAP program, and
feel that a defendant has satlsf1ed his requirement if ‘he completes .
the ASAP program. ‘

Upon completion of the ASAP program, defendants who were attending
as a condltion of suspended sentence have their files closed at the
probation department after payment of the fines. Defendants on
probation continue to be superVised after payment of the fine and
completion of the ASAP program for the duration of the period of
probation, |

If a defendant drops out of the ASAP program, several
discretionary actions can be taken. The director of the ASAP
_contacts the defendant to encourage him to return. If this is to no
avail he contacts the probation officer, who-et.his discretion
contacts the defendant. If this is not successful, he requests a
bench warrant. When the defendant appears on the bench warrant, the
judge decides whether to reinstate the defendant in the ASAP program
or impose a jail term. It is estimated by a spokesman for the
probation department that less than twenty percent of all of the DUIs
sent to ASAP are required to return to court by a bench warrant.

A relatively sma11 but significant number of multiple offenders
are sent to an inpatient alcohol rehabilitation program instead of
the ASAP program. This program, called the Bonner-Kidd Home, is
'/essentia11y for the serious or: chronic alcoholic. Referral to this
‘program is usual?y a last- resort attempt by the judge to get a third-
or fourth- offender into treatment after other programs have failed.
As a result, the defendant is usually given the choice of going to

"~ the Bonner-Kidd Home or jail.

At the time df plea or jail, when it is apparent to the defendant
that he will be going to jail, he is interviewed by the director of
the Bonner-Kidd Home. If the director thinks that it can be of
value, he recommends to the judge that the defendant enter the
program. The judge p]aces the defendant on probation and, upon
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successful completion of the program, suspends the five-to-seven-year
jail sentence. During probation the defendant is supervised by the
probation department under procedures similar to those for a DUI on
probatien while attending the ASAP program.

The Bonner-Kidd Home is a twenty-bed inpatient facility for the
treatment of alcoholic males. Its basic treatment approach follows
the Alcoholics Anonymous philosophy of its director, a long-time
member of AA. The typical treatment program at Bonner-Kidd is for
six months to a year, and almost all who enter the proaram stay until
they are released, partly because a considerable jail term awaits
them if they leave.

Third- or fourth-offense DUIs who are not required tn go to ASAP
or the Bonner-Kidd Home are usually sent to jail or prison. If a
fourth offender is not accepted by the Bonner-Kidd Home, most of the
judges impose a prison term of five to seven years. It is estimated
that 150 to 200 fourth offenders are sent to prison each year in
South Carolina. Thus, it is very difficult to become a fifth
offender in South Carolina.

EVOLUTION OF THE HEALTH/LEGAL PROCESS

The statewide ASAP system in South Carolina, of which Greenville
County is but one component, was developed as a result of the
federally funded ASAP concept in Richland County, South Carolina.

In 1973, about a year before the federally funded ASAP was to end,
the South Carolina Commission on Alcohol and Drug Abuse received
about $750,000 to expand the ASAP concept throughout the state.
Initially they contracted with the three major population centers
within the state, including Greenville, because these were
essentially the only areas of the state that had coardinated
treatment services. A grant propnsai was developed by the Greenville
County Commission on Alcohol and Drug Abuse, and this prcposal became
the basis for the ASAP contract. The ASAP concept was expanded to
the less populous counties of the state one or two years later.
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Presently, all counties within the state are served by an ASAP
program. - Funds for the contracts with the counties come from
étate-appropriated funds for ASAP and from federal funds.

The Greenville ASAP programs have not changed very much since
1973, except for "fine tuning" adjustments. According to a spokesman
for the South Carolina Commission on Alcohol and Drug Abuse, the
Greenville ASAP program has managed to obtain DUI referrals from the
local legal system much more smoothly than the programs in the other
two major population areas. He attributes this to the appointment as
ASAP director of a person who was well known and respected within the
Greenville criminal justice system. Apparently because of the trust
the judges, district attorneys, and probation officers have in the
ASAP director, the crucial Tink exists between the courts and the
ASAP, E
Richland County (Columbia) is also cited as having a good working
relationship between the ASAP and the courts. The referral system
operates relatively smoothly because through time an agency
relationship has been established between the courts and the ASAP.
The ‘spokesman for the South Carolina Commission on Alcohol and Drug
Abuse feels that such successful relationships take time to develop.

INSIGHTS AND IMPRESSIONS

o An important strategy for developing a statewide ASAP program
included identification of local treatment agencies‘and coordination
of these agencies through contracts. The contract process provides a
A balance between local autonomy and statewide uniformity. South
-~ Carolina was fortunate that local treatment providers were
coordinated through the County Commissions on Alcohol and Drug Abuse.
It was much easier for the South Carolina Commission on Alcohol and
Drug Abuse to contract with one local commission rather than deal.
with all of the local treatment agencies on an individual basis.

o The appointment of the ASAP director in Greenville County’
appeared to be important to the development of a sound relationship
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between the courts and the ASAP program. It was clear from our talks
with all of the people within the court system that the key to their
willingness to refer peaple to the ASAP was the respect they had for
its director. To the same end, their willingness to refer defendants
to the Bonner-Kidd Home was also due to the high regard they felt for
its director.

e South Carolina makes a distinction between first and multiple
offenders for purposes of requiring treatment or education. First
offenders are handled administratively by the'provisional license law
and have no further contact with the court system after conviction.
Multiple offenders are required to seek treatment of education
through the more traditional prpbation or suspended-sentence
approach. If a multiple offender is going to get into treatment, it
is vital that someone within the court system, usually a judge,
recognize this and make the referral. Because of the broad
discretionary powers of the personnel within the court'systém, a
referral to treatment is not as automatic as it is within an
administrative system where rules and procedures set the requirements.

@ The total lack of formal plea bargaining for DUI multiple
offenders in Greenville County is interesting.: Normally in a
jurisdiction with severe mandatory sanctions such as mandatory loss
of license with no hardship or restricted license available, it would
be expected that plea bargaining would occur. Further, it is
surprising, given the fact that plea bargaining does not exist for
multiple offenders, that so many DUIs are pleading gquilty. It would
seem more logical that many DUIs would request jury trials either in
the hope that they will be acquitted, or more realistically, to
attempt to overcrowd the dockets with trials so that the prosecutor
is forced to plea bargain. E
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APPENDIX B

EXAMPLES OF INTERVIEW
GUIDES FOR COLLECTING INFORMATION
FOR DESCRIBING A HEALTH/LEGAL SYSTEM
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EXAMPLE OF INTERVIEW GUIDE
FOR A POLICE DEPARTMENT

A. ARREST

1.

Is a uniform traffic ticket and complaint (UTTC) used for
drinking and driving offenses?

. What procedures are used for:

a. deciding whether to arrest for drunk driving?
b. administering BAC test?
c. other postarrest processing?

. How long does it take an officer to process a drunk driver

during whole arrest process?

. How many patrol cars are in operation per shift?

a. Are there any that concentrate solely on drunk
drivers?
b. Are there any that would ignore drunk drivers?

. How many drunk driving arrests are made per year?

6. How much court time is required per officer per case?

9.

. What statutes exist authorizing arrest for drunk driving:

a. state?
b. local?

. How well do you think the courts and other agencies are

dealing with the drunk driving problem?
Problems? Solutions? v

B. BLOOD ALCOHOL CONCENTRATION (BAC)

1.

S OV W
. .

Where is the BAC test performed?
What kind of test is given?

. Who administers the test?
. What qualifications does this person have?

How long does BAC test take?

. When is BAC test given?

a. How soon after arrest?
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b. What is latest time it may be given?
7. What happens if someone refuses a test?
8. Is BAC test given to all'peréons arrested for drunk driving?
9. Who pays for the test?
10. How much does it cost?
- 11, How many tests are given each year?
12. What records are kept?
13. Problems? Solutions?
C. POST BOND o
1. What is the pkoéedure for posting bond for drunk driving?
2. Under what conditions must bond be posted?
3. When and where isvbond posted?
4. What kinds of bond are permitted?
5. How is amount of bond determined?
6. Who is bond posted with?
7. How long does it take to post bond?
8. What records are kept?
9. Problems? Solutions?
D. STATISTICAL DATA
1. Annual Budget? 7
2. Number of sworn officers?

3. Traffic arrests by type of offense (a1cohol related)?
4. BACs of drivers arrested for drunk driving?
5. How much time elapses between arrest and arraignment?
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EXAMPLE OF AN INTERVIEW GUIDE
FOR A PROSECUTORIAL AGENCY

A. CHARGING
1. How does the prosecutor determine if evidence justifies
charging for drunk driving? Discussion should include:
a. the procedure for authorizing complaint and warrant,

conditions for authorization,
person(s) performing authorization,
location authorization performed,
purpose of authorization,
stége of the proceedings authorization takes place,
information used in deciding what to authorize,

> 0n h D a 6 o
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length of time to perform an authorization, and
i. number of performed each year.

2. Problems? Solutions?

B. PRETRIAL CONFERENCE AND OTHER ACTIVITY BEFORE TRIAL
1. What is your role in pretrial and plea bargaining?

2. When is plea bargaining used?

3. What is the usual procedure in plea bargaining?

4. Is earned charge reduction used?

5. Is withheld judgment used?

6. Are charges reduced to nonalcohol offenses?

7. Provide following statistics for one year:

Original | Number of Prosecutions | Number Reduced to | Number Not
Charge on Original Charge A l B | c Prosecuted

! l b

8. What information is used in deciding what to prosecute for?

9. Is an attempt made at pretrial level to diagnose and refer to
treatment problem drinkers?
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10.
1.

2.
13,

14,
15,

16.
17.

C. TRIAL

1.

How much time is spent for drunk driving cases?

Are health/legal people involved at this point?

For diagnosis? For referral?

Where is plea bargaining usually conducted?

How much time e1apses between arraignment and p]ea
negotiation? S ‘

What is your opinion of drunk driving enforcement,
adjudication, and treatment?

Problems? Solutions?

What sanctions are nonnegotiable?.

How is driving without a license handled7

What aspects of ‘trial do you see as significant to the
court's ability to deal with drinking drivers? How could
these be improved? ’
How much time is required for:

a. jury trial?

b. nonjury trial?

. How much time elapses between pretria1 and trial?

Are there any differences in a drunk driving process as
opposed to any other trial?.
Problems? Solutions?
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EXAMPLE OF AN INTERVIEW GUIDE
FOR A DEFENSE COUNSEL

A. PRETRIAL AND OTHER ACTIVITIES BEFORE TRIAL
1. When is plea bargaining used? ‘
2. What is the usual procedure in plea bargaining?
3. How much time do you spend on a drunk driving case?
5. What is your opinion of drunk driver enforcement,
adjudication, and treatment?
6. How is the case disposition process influenced by the use of
counsel by the defendant?
B. TRIAL
1. What aspects of the trial do you see as significant to the
court's ability to deal with drinking drivers?
2. How could these aspects be improved?
3. Problems? Solutions?
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EXAMPLE OF AN INTERVIEW GUIDE -
FOR A JUDGE -

A.. POST BOND
1. Describe your involvement in bond posting process

2. What kinds of bond are permitted?
3. Under what conditions is personal recognizance granted?
4. How are failures to appear handled? - -
5. In a given year, how many accused drunk drivers:
~ ‘a, post bond? o e
b. get personal recognizance?
6. What is the average amount of bond?
7. Problems? Solutions?-
B. ARRAIGNMENT ‘
1. What procedure is followed in arraigning an -accused drunk
driver? ‘
. Does anybody other than a judge perform the arraignment?
. Where does arraignment take place?
How much time is required for the arraignment?
How much time elapses between arrest and arraignment?
Is there any attempt made at arraignment to diagnose and
refer problem drinkers?
7. Problems? Solutions?
C. PRETRIAL AND OTHER ACTIVITIES BEFORE TRIAL
~ 1. What role do you play in the pretriaT process?
2. What is your opinion of drunk driving enforcement,
adjudication, and treatment? | o
3. Problems? Solutions?

D. TRIAL :
1. What aspects of the trial do you see as significant to the
court's ability to deal with drinking drivers?

2. How could these aspects be improved?

G B W N
-
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3.

4.
5.

How much time is required for:

a. jury trial?

b. nonjury trial?
How much time elapses between pretrial and trial?
Problems? Solutions?

E. CONVICTION/REFERRAL TO PROBATION

1.

2
3.
4

L N O
. .

9.

Does anybody besides you perform this function?

. Is everybody convicted referred to probation?

If not, what happens to those who aren't?

. What procedure is followed here? Is sentencing date set for

future date?

. Will a defendant be referred to probation immediately after

conviction?
How many people are referred to probation each year?

. Do all return for sentencing?

If not, what is done with those who fail to appear?
Problems? Solutions?

F. SENTENCING

.,.

2
3.
4
5

O 00 N O

10.
11.

Describe the sentencing process?

. Who is present during sentencing?

What sanctions are available to the judge?

. Are there mandatory sanctions? If so, describe.
. What information is available to the judge in selecting

sanctions and offering probation?

. When is the decision of which sanction to use made? .

Are there any sentencing guidelines available to the judge?

. How much time is required for sentencing?
. How much time elapses between conviction and sentencing?

How many people receive which sentences/probation each year?
Problems? Solutions?

G. PROBATION REVIEW

1.

2.

Are there any times in the probation process when the
probationer is required to return to court for a review?
Who performs the review and who has input into it?
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3.
4.
5.
6.
7.

What decisions are made as a result of the review?
How much time does a review require?

How much time elapses between sentencing and review?
How many offenders are reviewed each year?
Problems? Solutions? '

H. PROBATION VIOLATION

1.
2
3.
4

Describe the procedure for dealing with noncompliers.

When is the procedure used? ‘

When and how is a bench warrant issued and enforced?

Are there any devices short of bench warrant to induce

compliance?

5. How much of whose time is required to process a bench warrant?
6. How much time is generally required to bring a violator

- 10.
11.

before the judge?

. How many bench warrants are issued each year?

How many violators appear in the bench warrants each year?
What is the range of outcomes of an appearance on a bench

warrant?
What is the frequency of each outcome each year?

Problems? Solutions?
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EXAMPLE OF AN INTERVIEW GUIDE
FOR A COURT ADMINISTRATOR/CLERK

A. POST BOND
1. In a givgn year, how many accused drunk drivers:
a. ﬁbst bond?
b. are released on recognizance?
B. ARRAIGNMENT
1. How many people are arraigned each year?
2. How many people plead quilty at arraignment each year?
3. How many people plead not gquilty or stand mute at arraignment
each year?
C. PRETRIAL AND OTHER ACTIVITY BEFORE TRIAL
1. Provide the following statistics for recent year:

Original Number Prosecutions Number Reduced to | Number Not
Charge on Original Charge A ] B l c Prosecuted
D. TRIAL

1. How many jury and nonjury trials are held each year?

2. How many convictions to offense charged each year:
a. jury trial?
b. nonjury trial?

3. How many convictions to lesser offenses each year:
a. jury trial?
b. nonjury trial?

4, How many not quilty?

5. How many dismissed?

6. How many appeals?

E. CONVICTION/REFERRAL TO PROBATION

1. How many people are referred to probation each year?

375



2. How many people return for sentencing each year?
F. SENTENCING

1.

How many people receive what sentences/probation each year?

G. PROBATION VIOLATION

1.
2.

How many violators are brought before the judge each year?
What is the frequency of each outcome each year?

H. COURT BACKGROUND DATA

1.

~N O N
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Organization?

Types and number of courts hearing drunk driving cases?
Number of judicial personnel?

Number of parajudicials?

Number of court administrators/clerks?

Number of prosecutors?

Annual expenditures/revenues by agency? How financed?
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EXAMPLE OF AN INTERVIEW GUIDE
FOR A PROBATION DEPARTMENT

A. PROBATION INTERVIEW

1.

HwW N
. . .

DD N OO,

10.

1.

12.

13.

14.
15.

What is the purpose of the interview?

Who gives the interview and what are his/her qualifications?
When is the interview given?

Is an interview given to all those referred to probation? If
not, under what conditions would it be given?

What information is elicited in the interview?

What procedure is followed in the interview?

How much time is required for an interview?

How much time elapses between conviction/referral to
probation and the interview? How many people are referred to
probation each year?

. How many referrals are made to what places each year? What

criteria is used for referral?

What percentage of people referred to probation never
actually report?

What percentage of people referred to treatment never
actually report?

What happens if a person refuses to report to probation or to
comply with a recommendation? '

How is the interview financed?

Problems? Solutions?

How well do other elements of the health/legal system handle
the problem?

B. DIAGNOSTIC INTERVIEW

1.

Is there a provision for an interview by another person if
the probation interviewer is unable to make a decision?

. What is the purpose and uses of this interview?
. When is the interview given?
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12.
13.

When is the diagnostic interview used?

What information is elicited in the interview?

What procedure is followed in the interview?

How much time is reddjred for_the“intervien?

How many referrals are made each'year from this interview?

How many persons refuse a diagnostic interview?

How many persons fa11 to fo]]ow throuqh on referra]s made by

the d1agnost1c 1nterv1ew?

. What happens if a person refuses an 1nterv1ew or does not

comply with recommendat1ons7
How is the 1nterv1ew f1nanced7
Problems? Soluttons7 o

C. SENTENCING
1. What percentage of what k1nds of recommendat1ons are accepted

2.
3.
4,

by the Judge7

Reasons for nonacceptance.

How many people receive what sentences each year?
How many people are p]aced on probat1on each year’

D. PROBATION SUPERVISION

1.
. How is superv1s1on performed7

9.

0 N O B W N

What are the purposes of probat1on superv1s10n7

. Who supervises? ) .
. Under what conditions is probation supervised?

How many drunk dr1v1nq offenders are superv1sed each year?
How much time is typ1ca11y requ1red to superv1se an ‘of fender?
How many offenders are hand]ed by one superv1sor each year?
What is the ytpical case load for a superv1sor

Problem dr1nkers7

Social dr1nkers? .
How many offenders complete probation each year?

- 10. Problems? Solutions?
E. PROBATION REVIEW |

1.

Are there 1nstances 1n wh1ch a defendant returns to court for
review before term1nat1on of probat1on? If so, what is your
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9.
10.

role in the review?

What is its purpose?

How and when is it accomplished?

Under what conditions will review be set?

What decisions are made as a result of the review?
What use is made of the results of the review?

. How much time does a review require?

How much time elapses between sentencing and review?
How many offenders are reviewed each year?
Problems? Solutions?

F. PROBATION TERMINATION

1.

.

.

2
3
4
5.
6
7.

8.

Describe termination procedures?

. Under what conditions is probation terminated?

Who decides that probation should or should not be terminated?

. Who participates in the termination process?

What happens if a person is not terminated?

How much time is typically required to terminate a defendant?
How many defendants are terminated each year?

Problems? Solutions?

G. PROBATION VIOLATION

1.
2.
3.

What is your role in handling probation violations?

When are your procedures followed?

What participation do you have in the issuance of the bench
warrant?

How much of your time is involved in the bench warrant
process?
How much time does it typically take to bring a violator

before the judge?

How much time elapses between alleged noncompliance and
issuance of the bench warrant?

How many bench warrants are issued each year?

What other methods are used to deal with the noncomplier
short of a bench warrant?

How many violators are brought before the judge each year?
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a. through bench warrant?
b. through other devices?

10. What is the range of outcomes of an appearance?

11.
12.

What is the frequency of each outcome each year?
Problems? Solutions? 4

H. PROBATION BACKGROUND DATA

1.
. Organization?

~NO O BsEwWw N
. I

Number of probation officers?

Annual budget?
How financed?
Number of cases per officer per year?

. Number of drunk driving cases per officer per year?

Drunk driving case load per probation officer?
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EXAMPLE OF AN INTERVIEW GUIDE
FOR DESCRIBING SYSTEM EVOLUTION

A. DESCRIPTION OF CHANGE

1.

What new procedures have been introduced recently?

B. FACTORS INFLUENCING CHANGE

1.
2.
3.

4.

Describe the reasons for wanting to make changes.

Was there any single event that started the need for change?
Describe the local community in terms of its amenability to
change.

Were there any laws or customs inhibiting change?

C. PERSONS INFLUENCING CHANGE

What persons or groups were instrumental in identifying
needed changed?

What people or groups were instrumental in adopting changes?
What were their reasons for wanting change?

What poeple or groups needed to be persuaded to accept change?
List those persons favoring and those opposing specific
change. '

List the reasons for favoring or rejecting change.

D. IMPLEMENTATION OF CHANGE

What specific strategies were employed to get the changes
adopted? .

Which of these strategies worked?

Which people utilized which strategies?

What actions were taken to block change?

Were these actions overcome, and if so, how?

What was the starting point for implementation of change?
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APPENDIX C

LIST OF SINGLE STATE
AUTHORITIES FOR ALCOROL PROGRAMS
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Alabama

Alaska

Arizona

Arkansas

California

Connecticut

Delaware

Florida

Alcoholism and Drug Abuse Division
Department of Mental Health
Retirement Systems Bldg.

135 S. Union Street

Montgomery, Alabama 36130

(205) 265-2301

Office of Alcoholism and Drug Abuse
Department of Health and Social Services
Anderson Wilson Bldg.

270 Ferry Way

Juneau, Alaska 99811

Behavioral Health Sciences Division
Department of Health Services
Arizona State Hospital

2500 VanBuren Street

Phoenix, Arizona 85008

(602) 255-1230

O0ffice of Alcohol and Drug Abuse Prevention
1515 W. 7th Street, Suite 300

Little Rock, Arkansas 72202

(501) 371-2603

Department of Alcohol and Drug Abuse
825 15th Street

Sacramento, California 95814

(916) 445-1940

Alcohol and Drug Abuse Council
Department of Health

Hartford, Connecticut 06115
(203) 566-3465

Bureau of Substance Abuse

Mental Health Division -

Department of Health and Social Services
1901 N. DuPont Highway

New Castle, Delaware 19720

(302) 421-6101

Alcoholic Rehabilitation Program

Mental Health Program Office

Department of Health and Rehabilitation
Services
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Georgia

Hawaii

Idaho

I11inois

Indiana

Towa

Kansas

1317 Winewood Blvd,
Talahassee, Florida 32301
(904) 487-2820

Alcohol and Drug Services Section
Division of Mental Health
Department of Human Resources

618 Ponce delLeon Avenue, N.E.
Atlanta, Georgia 30308

(404) 894-4785

Alcohol and Drug Abuse Branch
Division of Mental Health
Department of Health

1270 Queen Emma Street
Honolulu, Hawaii 96813

(808) 548-7655

Bureau of Substance Abuse
Department of Health and Welfare
700 West State

Boise, Idaho 83720

(208) 384-7706

Division of Alcoholism
Department of Mental Health and
Developmental Disabilities

1900 Randolph Towers

188 W. Randolph Street
Chicago, I1linois 60601
(312) 793-2907

Department of Addiction Services
State Department of Mental Health
5 Indiana Square

Indianapolis, Indiana 46204
(317) 633-4477

Department of Substance Abuse
Liberty Bldg., Suite 230

418 6th Avenue

Des Moines, Iowa

(515) 281-3641

Alcohol and Drug Abuse Section
State Office Bldg.

10th and Topeka Avenue

Topeka, Kansas 66612

(913) 296-3925
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Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

Division for Mental Health and Mental
Retardation Services

Bureau for Health Services

Department for Human Resources

Health Bldg.

275 E. Main Street

Frankfort, Kentucky 40601

(502) 564-7610

Burear of Substance Abuse

Office of Hospitals

Department of Health and Human Resources
200 Lafayette Street

Baton Rouge, Louisiana 70801

(504) 342-6685

Office of Alcoholism and Drug Abuse
Prevention

Bureau of Rehabilitation

Department of Human Resources

32 Winthrop Street

Augusta, Maine 04330

(207) 289-2781

Alcoholism Control Administration
Department of Health and Mental Hygiene
201 W. Preston Street

Baltimore, Maryland 21201

(301) 383-6151

Division of Alcoholism
Department of Public Health
755 Boylston Street

Boston, Massachusetts 02116
(617) 727-1960

Office of Substance Abuse Services
Department of Public Health
Baker-01in North Bldg.

3500 N. Logan Street

P.0. Box 30035

Lansing, Michigan 48909

(517) 373-6307

Chemical Dependency Program Division
Bureau of Mental Health

Department of Public Welfare
Centennial Office Bldg.

658 Cedar Street

St. Paul, Minnesota 55155
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Mississippi

Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey

(612) 296-8573

Division of Alcohol and Drug Abuse
Department of Mental Health

619 Robert E. Lee Bldg.

Jackson, Mississippi 39201

(601) 354-7031

Division of Alcoholism and Drug Abuse
Department of Mental Health

2002 Missouri Blvd.

P.0. Box 687

Jefferson City, Missouri 65101

(314) 751-4146

Alcohol and Drug Abuse Division
Department of Institutions

1539 11th Avenue

Helena, Montana 59601

(406) 449-2827

Division on Alcoholism

Department of Public Institutions
Lincoln Regional Center Campus

W. VanDorn and Folsom Streets
P.0. Box 94728

Lincoln, Nebraska 68509

(402) 471-2851

Bureau of Alcohol and Drug Abuse
Department of Human Resources
Kinkead Bldg.

500 King Street

Carson City, Nevada 89701

(702) 885-4790

Program on Alcohol and Drug Abuse
Division of Public Health Services
Department of Health and Welfare
66 South Street

Concord, New Hampshire 03301
(603) 271-3531

Commission for Alcohol, Narcotic, and Drug
Abuse

Department of Health

129 E. Hanover Street

Trenton, New Jersey 08608

(609) 292-5760
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New Mexico

New York

North Carolina

North Dakota

Ohio

Ok 1ahoma

Oregon

Pennsylvania

Substance Abuse Bureau

Behavioral Health Services Division
Health and Environment Department
Crown State Office Bldg.

725 St. Michaels Drive

Santa Fe, New Mexico 87503

(505) 827-5271

Division of Alcoholism and Alcohol Abuse
Office of Alcoholsim and Substance Abuse
44 Holland Avenue

Albany, New York 12229

(518) 474-5417

Alcohol and Drug Abuse Division
Department of Human Resources
Albemarle Bldg.

325 N. Salisbury Street
Raleigh, North Carolina 27611
(919) 733-6650

Division of Alcoholism and Drug Abuse
Department of Health

909 Basin Avenue

Bismarck, North Dakota 58505

(701) 224-2767

Division of Alcoholism
Department of Health
246 N. High Street
Columbus, Ohio 43215
(614) 466-3445

Alcohoi Division

Department of Mental Health
408-A N. Walnut Street

P.0. Box 53277

Oklahoma City, Oklahoma 73105
(405) 521-2811

Programs for Alcohol and Drugs
Mental Health Division
Department of Human Resources
2575 Bittern Drive

Salem, Oregon 97303

(503) 378-2163

Governor's Council on Alcohol and Drug

Abuse
2101 N. Front Street
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Rhode Island

South Carolina

Tennessee

Texas

Utah

Vermont

Virginia

Harrisburg, Pennsylvania 17120
(717) 787-9857

Division of Substance Abuse
Department of Mental Health, Retardation,
and Hospitals
Bldg. 303, General Hospital
Rhode Island Medical Center
Cranston, Rhode Island 02920
(401) 464-2091 -

Commission on Alcohol and Drug Abuse

3700 Forest Drive .
Columbia, South Carolina 29204 i
(803) 758-2521

Alcohol and Drug Abuse Section

Department of Mental Health and Mental
Retardation

501 Union Street

Nashville, Tennessee 37219

(615) 741-1921

Texas Commission on Alcoholism
809 Sam Houston State Office Bldg.
201 E. 14th Street

Austin, Texas 78701

(512) 475-2577

Division of Alcoholsim and Drugs
Department of Social Services

150 W. North Temple Street, Room 350
P.0. Box 2500

Salt Lake City, Utah 84103

(801) 533-6532

Alcohol and Drug Abuse Division

Department of Social and Rehabilitation
Services

Osgood Bldg., Waterbury Office Complex

Waterbury, Vermont 05676

(802) 244-5181

.

fe

Substance Abuse Division

Department of Mental Health and Mental
Retardation

James Madison Bldg., 13th Floor

109 Governor Street

Richmond, Virginia 23219

(804) 786-5213
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Washington

West Virginia

Wyoming

District of
Columbia

Office of Alcoholism

Bureau of Social Services

Department of Social and Health Services
Office Bldg. 2

Mail Stop 0B-44W

Olympia, Washington 98504

(206) 753-5866

Alcohol and Drug Abuse

Mental Health Services Section
Department of Health

535 State Office Bldg. 2

1800 Washington, Street, East
Charleston, West Virginia 25305
(304) 348-3616

Alcohol Abuse Programs

Mental Health and Mental Retardation
Services

Division of Health and Medical Services

Department of Health and Social Services

Hathaway Bldg.

2300 Capitol Avenue

Cheyenne, Wyoming 82002

(307) 777-7115

Bureau of Alcoholic Treatment and
Prevention

Mental Health Administration

Department of Human Resources

821 Universal Bldg. N

1875 Connecticut Avenue, N.W.

Washington, D.C. 20009

(202) 673-6692
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